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THE VENEZUELAN DIFFICULTY — A PROPOSAL 
FOR ITS SOLUTION BASED UPON INTERNATIONAL 
LAW. 


OW that the feeling of grieved astonishment which, on 
this side of the Atlantic, was at first aroused by the 
publication of President Cleveland’s message, has somewhat 
faded, and there seems a measure of probability that ‘“ sober 
second thoughts” may prevail amongst our brethren on the 
other side, I desire, notwithstanding all that has been already 
written, to add a few words—(1) of examination of the 
situation as it actually stands; and (2) of proposal for a 
way out of the entanglement. 

It is important to remember that the message to Congress 
which has caused so much excitement forms no part of 
the representation addressed to the British Government. 
Although it was inevitable that, through the all-pervading 
agency of the Press, it should become public, and be the 
subject of anxious scrutiny and comment, the message is in 
fact only an official communication passing between two 
Departments of the United States Government. Prefacing 
his request with an exposition of the situation which, as he 
viewed it, had arisen betwixt Venezuela and Great Britain, 
the President asked Congress to vote ‘“‘an appropriation for 
the expenses of a Commission to be appointed by the 
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Executive, who shall make the necessary investigation and 
report upon the matter.” The matter thus to be investigated 
was “the true divisional line between the Republic of 
Venezuela and British Guiana.” This investigation was not 
sought in order that the United States—as has been tell- 
ingly, but erroneously, represented by some of our writers— 
should determine for Great Britain the boundary of her 
Colony, but to supply material for the guidance and justifica- 
tion of the United States in any further course they might 
consider the circumstances required them to take. It is not 
my purpose to apologise for the terms of the message, which 
have been condemned on both sides of the Atlantic; many 
even of the President’s friends appearing to admit it to have 
been prejudiced, rash, and unstatesmanlike; but I wish to 
draw attention to the document which, and not the message, 
is the exponent for international purposes of the attitude 
taken up by the United States Government: I mean the 


despatch of Mr. Olney to Mr. Bayard, dated 20th July, 1895, 
communicated to the Marquess of Salisbury on 7th August 
last. This despatch contains at length the case for the 
United States, and it and the answer of Lord Salisbury, con- 
tained in his two despatches to Sir J. Pauncefote, dated 
26th November, 1895, sum up the controversy between the 
two Governments up to the stage which it has, as yet, 


reached. 

The initial fact of this controversy is that there has been 
for many years, and still is, a dispute between Venezuela and 
Great Britain as to the divisional line which should constitute 
the boundary between Venezuela and British Guiana—in 
other words each disputant claims, as belonging to her, a 
portion of territory which is reciprocally claimed by her 
opponent. The Colony of Guiana passed from the Nether- 
lands to the British Crown by cession in 1814, and it is 
contended that she now has right to all that belonged to the 
Dutch at that date, or would have now belonged to them if 
they had continued to be masters of the colony. Venezuela, 
on the other hand, contends that she is the legitimate suc- 
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cessor of Spain as regards that part of South America in 
which the Republic is situated, and has right to all that 
Spain could justly claim. The ground of title put forward 
by Venezuela appears—for it is not quite explicitly stated—to 
be the primal one of discovery of South America by Spain, 
in virtue of which, it is said, Venezuela would be owner of 
whatever part of that continent, adjacent to her own posses- 
sions, has not passed by some habilis modus transferendi to 
some other power. She also founds on alleged variances 
which from time to time she says have occurred in the 
British claim, it being part of her complaint, as formulated 
by Mr. Olney, that the claim has grown since the commence- 
ment of the dispute by an area of as much as 33,000 square 
miles. The title of Great Britain is founded on occupation 
and possession going back to the times of the Dutch settlers, 
and on the acquiescence of the Spanish Government in the 
frontiers claimed for the colony, in connection with the ces- 
sion in 1814, and previously. Neither of the parties is 
to-day claiming a boundary as predicated upon strict legal 
right, the lines proposed by each involving, as each dis- 
putant considers, certain concessions to the opposite party. 
Venezuela claims the line of the Essequebo river—‘“ as 
a liberal concession to her antagonist”—to be the true 
boundary between her and the British colony—in other 
words, she claims the whole of the territories lying between 
the Essequibo, the Atlantic, and the Orinoco. Great 
Britain, on the other hand, was and is willing to limit 
her absolute claim to the territory lying to the southward 
and eastward of a line, known as the ‘“ Schomburghk line,” 
which in 1840 she caused to be drawn as marking the 
boundary she was willing to accept, “not as denoting the 
utmost limits claimed by Great Britain as matter of right, 
but as a line originating in considerations of convenience 
and expediency.” The line was drawn ex parte, after survey 
and enquiry, with the intention of being adjusted in concert 
with her neighbour, but the adjustment has unfortunately 
not taken place. It is difficult, without recourse to a map, 
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to make clear the effect respectively of the conflicting claims. 
It may, however, suffice to say that the area lying between 
the Essequibo and the Schomburghk lines which would 
pass to Venezuela if her claim were sustained may be roughly 
estimated as including about 51,000 square miles, and 
comprises a considerable portion of the most valuable 
lands of the colony as well as important Government 
buildings. 

Since 1844 up to the present time (excepting a period 
of nineteen years from 1857 to 1876, when civil commo- 
tions in Venezuela prevented negotiations) endeavours have 
been repeatedly made to arrive at an amicable settlement of 
the dispute, in many of which the United States Govern- 
ment has borne a part, by representations to the British 
Government, and by offers of its good offices to assist in 
bringing about a settlement honourable and satisfactory to 
both parties, professing throughout its entire neutrality as 
to the merits of the question between the disputants. 
Venezuela has always proposed arbitration as to the entire 
disputed territory, and in 1887, on Great Britain declining 
to accede to this proposal, and also to withdraw from a por- 
tion of the territory occupied by her, took the course of dis- 
continuing diplomatic relations. Great Britain, on the other 
hand, has always claimed a portion of the territory as indis- 
putably hers, and has refused to bring her title as regards 
such portion into arbitration, whilst willing to arbitrate 
as to all beyond. She has repeatedly, however, offered 
concessions to Venezuela, within the ‘ Schomburghk line,” 
as to the boundary lines of the territory absolutely claimed 
by her. These concessions have been either refused or 
ignored by Venezuela, which has stood upon her claim to 
the ‘‘ Essequibo line.” The withdrawal of these concessions 
upon their refusal has, no doubt, afforded colour for the 
allegation that the claims of Great Britain have varied, or 
have grown in extent. Negotiations for a renewal of diplo- 
matic relations made in 1890, 1891, and 1893 have all been 
abortive, from the persistent claim of Venezuela to submit 
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the title of the whole territory in dispute to arbitration, 
which Great Britain has as constantly declined. 

The existing situation of the boundary dispute, as from 
the point of view adopted by the United States, will be best 
summed up in Mr. Olney’s own words :— 

“1. The title to territory of indefinite but confessedly 
very large extent is in dispute between Great Britain on the 
one hand, and the South American Republic of Venezuela on 
the other. 

‘2. The disparity in the strength of the claimants is such 
that Venezuela can hope to establish her claim only through 
peaceful methods—through an agreement with her adversary, 
either upon the subject itself, or upon an arbitration. 

«3, The controversy, with varying claims on the part of 
Great Britain, has existed for more than _half-a-century, 
during which period many earnest and persistent efforts of 
Venezuela to establish a boundary by agreement have proved 
unsuccessful. 

“4, The futility of the endeavour to obtain a conventional 
line being recognised, Venezuela, for a quarter of a century, 
has asked and striven for arbitration. 

“5, Great Britain, however, has always and continuously 
refused, and still refuses, to arbitrate, except upon the con- 
dition of a renunciation of a large part of the Venezuelan 
claim, and of a concession to herself of a large share of the 
territory in controversy.” 

Having recapitulated the endeavours made to bring about 
an amicable adjustment of the dispute, Mr. Olney then 
discusses the question whether the United States should 
intervene further and “ how far it is bound to see that the 
integrity of Venezuelan territory is not impaired by the pre- 
tensions of its powerful antagonist.” Mr. Olney answers 
these questions affirmatively, and here it is that the argument 
upon the Monroe doctrine comes in. It is impossible within 
the necessary limits of this paper to follow at length the 
discussion of this subject as it appears in the diplomatic 
correspondence. One or two remarks only may be permitted. 
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General Halleck (a writer whom all will accept as a 
thorough-going American) in his work on international law 
gives us this definition :—“ Briefly the (Monroe) doctrine is 
not to interfere in the international affairs of Europe, while 
it repudiates the interference of the Allied Powers with the 
American Continent” (Vol. i. p. 86). As was pointed out 
by Professor Prothero (Scotsman, 20th December, 1895), the 
doctrine was at first enunciated with reference to matters not 
at all resembling the Venezuelan boundary dispute—viz. (1), 
an attempted colonisation by Russia of the north-west of 
America ; (2), the prospect of armed intervention on the part 
of European powers—viz., Austria, Russia, and Prussia, 
which then formed the Holy Alliance, together with 
France, to enforce the submission of the revolted Spanish 
colonies to Spain. Cessante ratione legis cessat ipse lex 
seems a sound maxim in public as well as in municipal 
law, but the United States contends that the reason of 
the Monroe doctrine and the doctrine itself apply in 
many circumstances other than those in which it was 
historically promulgated. And as a fact, it has been 
put forward by the United States in many instances as 
a guiding principle regarding matters in which European 
powers have been concerned. Nevertheless, it has not been 
made a law of the United States by any enactment, much less 
has it become by convention a part of the law of Nations. 
Mr. Olney’s argument is developed from the principle that 
a nation may interpose in a controversy to which other nations 
are the direct and immediate parties, “‘ when what is done or 
proposed by any of the parties primarily concerned is a 
serious menace to its own integrity, tranquillity, or 
welfare.” Starting from this ground it is argued that 
the United States is entitled and required “to treat as an 
injury to itself the forcible assumption by a European 
power of political control over an American State,” and it 
is said that the action of Great Britain is such an assumption, 
of in point of fact she holds contrary to the will of 
Venezuela, territory rightly belonging to the latter. It is 
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in order to determine, for American purposes, this preliminary 
question that the President has asked for the commission. 
Viewing the Monroe doctrine then with every respect, as 
expressing primarily a rule of policy of the United States, 
we observe that ex concessis it would come within the 
purview of international law only if, and so far as, the 
occupation by Great Britain without just title of a portion 
of Venezuelan territory (assuming for the argument that 
there is such occupation) is a “serious menace” to the 
United States. I take it, moreover, that in order that the 
United States should have a jural locus standi in the 
controversy, it is requisite the facts should be such 
in the concrete—not in fanciful exaggerations—that they 
do not merely run counter to her general policy, but 
import some real and direct danger. Unless the case of 
the United States comes up to this point, the postulate 
of Mr. Olney’s argument is met by a well-defined prin- 
ciple of international law —viz., That every independent 
State is entitled to maintain the integrity of its exist- 
ing possessions, with the exercise of which right the 
United States plainly would have no title to intermeddle 
unless she was prejudicially and directly affected. Whether 
a great international Areopagus, could such be assembled, 
would pronounce that she had a just cause of intervention 
(except by her good offices as a mediator) may well be 
doubted. But it is not, as matters now stand, practically 
important whether Mr. Olney’s application of the Monroe 
doctrine to the Venezuelan boundary question would or 
would not be approved by international lawyers. The 
United States Government has avowed that according to its 
own interpretation it is applicable, and its preparedness to 
maintain its position. 

There is, however, another aspect of this subject, apart 
from and far more important than the right of the United 
States to intervene, and which would be none the less 
important, were we fully satisfied that the United States was 
indisputably out of Court. None the less would Great 











THE JURIDICAL REVIEW. 


Britain be sensitively anxious not only that no wrong be 
done to the young Republic, whose cause the older and 
stronger Power has espoused, but to remove every colourable 
ground for the imagination even of wrong—not only that 
Venezuela should not be deprived of any territory rightly 
belonging to her, but that the method of determining the 
question should be such as to leave no lingering trace of 
suspicion in any quarter that Great Britain had acted other- 
wise than in the spirit of perfect justice and fair play. Is 
there not a way in which this can be done consistently with 
the reasonable claims of Great Britain ? 

I earnestly propose that the solution of this question 
may be found in some species of arbitration, dealing with 
the whole question in dispute, on the basis of giving pre- 
ferential effect to long-continued occupation and possession, 
so far as might be jurally established on either side. In 
taking this course both parties would be founding on a sure 
ground of international law. Mr. Olney, indeed, asks— 
“ What prescription affecting territorial rights can be said to 
exist as between Sovereign States?” But authority is very 
strongly against the validity of such a doubt. The leading 
American international jurist, Wheaton, citing Grotius, 
Puffendorf, Vattel, Rutherforth, and Calvo, says: “The 
constant approved practice of nations shows that, by what- 
ever name it be called, the uninterrupted possession of terri- 
tory or other property, for a certain length of time, by one 
state, excludes the claim of every other, in the same manner 
as by the law of nature, and the municipal law of every 
civilised nation, a similar possession by an individual excludes 
the claim of every other person to the article of property in 
question. . . . Whether this general consent be considered 
as an implied contract, or as positive law, all nations are 
equally bound by it; since all are parties to it, since none 
can safely disregard it without impugning its own title to its 
possessions, and since it is founded upon mutual utility, and 
tends to promote the general welfare of mankind.” 

The history of the actual colonisation of British Guiana, 
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as well as that of Venezuela, so far as we are acquainted with 
the latter, places the question as to the boundary in a very 
different position than it would have occupied if the boundary 
had been at any time the subject of treaty or express compact 
between the parties, and points to possession and occupation 
of a certain antiquity as being the best evidence of title. 
The whole region which forms Venezuela and Guiana was, 
when the first settlers came, practically unoccupied, if we 
except wandering tribes of Indians, who were the only 
inhabitants. The occupancy of the Spanish and Dutch 
settlers took place from the outside, the one from the 
Carribean Sea and the mouths of the Orinocco, the other from 
the Atlantic, and only very gradually was there any occupancy 
beyond the seaboard. Whilst the settlements were thus far 
from each other, almost on the opposite sides of a continent, 
there was no thought of the unexplored “hinterland,” or it 
was only thought of as a region into which trading parties 
might be despatched to barter goods with the Indians. It 
was only when, after a long time, the settlements of each 
spread far inland, that the delimitation of the inland 
boundary came to be a substantial question for either party. 
The “Schomburghk line” was drawn originally by 
England ex parte wpon evidence of ancient possession. It 
was meant to be adjusted upon reference to Venezuela, lut 
Venezuela objected to the line, and it has not the value of 
having been at any time jointly accepted by the two 
countries. On the contrary, from having been put forward 
with considerable iteration on the one side and steadily refused 
on the other, it may be considered as a stumbling block in the 
path, by the removal of which the way for both parties may 
be made clearer. In adjusting then the terms of an 
arbitration on the line of prescription I would have Great 
Britain give up the “Schomburghk line,” which she herself 
has never regarded as more than a tentative boundary, 
liable to be more or less varied. Grounds of title of a 
character to aid conjecture rather than positive decision 
would not necessarily be wholly set aside, if the parties 
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desired to retain such, but they would be subordinated to 
the paramount one of old and continued possession, when- 
ever that was available. Venezuela might let her claims, 
founded on the discovery by Columbus or the like, go against 
our later exploitation by Sir Walter Raleigh. It might 
either be left to the arbitrators to fix for themselves, after 
enquiry, the periods to which they would require possession 
to draw back for the purpose of founding title, or some 
period anterior to the dispute might be agreed on by the 
parties as one of the conditions of the reference. Probably 
the former method might be preferable. The arbitrators, 
after complete enquiry, would trace a boundary line, treating 
occupation, drawing back to the requisite period, as a para- 
mount title. Where, as in some parts it might not 
improbably happen, no valid occupation of a well defined 
character was established by either party, the arbitrators 
should be empowered to trace the line upon equitable con- 
siderations ; under reference, for instance, to the limits within 
which each power has had its “sphere of influence,” 
or giving effect to such grounds as those advanced by 
the United States in the now almost forgotten dispute re- 
specting the Oregon territory, such as contiguity of any 
vacant territory to the territories already settled by either 
party, and the facilities possessed by either party for benefici- 
ally occupying and employing such vacant territory. The 
arbitrators would also give attention to the physical indica- 
tions given by natural boundaries. If any question arose as 
to the change of sovereignty under which the British inhabit- 
ants of any districts might be placed, in the event of such 
districts being assigned to Venezuela, the case of any of them 
desirous of removing might be met by equitable arrangements, 
such as giving them grants of land within British territory, and 
assisting them in their removal, if necessary. If the arbi- 
trators were free from political bias and accustomed to weigh 
evidence, we might await the result with all confidence. 
The best tribunal, if it could be arranged, would probably be 
composed of the leading judicial officers of Great Britain, 





























THE VENEZUELAN DIFFICULTY. 11 


Venezuela, and the United States, with, say, four judicial 
officers of the like status of the principal European nations. 

Self-interest is hardly a topic to press when the real 
question is as to doing right, but in consenting to an arbitra- 
tion on the whole dispute, on the firm basis of prescriptive 
occupation, the British Government, unless I am much 
mistaken, would be in a very strong position. The proof of 
her possession, and that of her predecessors in title, on the 
east bank of the Essequebo river to the Pomeroon, and fur- 
ther to the northward—of all, in a word, of the most import- 
ant parts of the territory to which we have asserted 
indisputable right, would, I venture to anticipate, be over- 
whelming. The district contains several of the most 
valuable cultivated estates in the Colony; it contains many 
and important Government buildings, including two large 
convict establishments, courts of justice, hospitals, churches, 
and schools, all established and maintained by the British 
Government, whilst there is not a trace of a single Vene- 
zuelan settlement, not a Spanish-speaking inhabitant, not a 
Spanish name. People in this country, who are not ac- 
quainted with the localities, may fall into the misconception 
that the settled and definite territory of Venezuela is in some 
appreciable proximity to the “line of the Essequibo,” but it 
is not so. Distances, which are computed by weeks of 
journeying, through forests and over hills, across swamps 
and savannahs, and by long reaches of river navigation, have 
to be traversed before a Venezuelan village, or hut even, can 
be met with. 

There would surely be no loss of dignity in Great Britain 
adopting a new basis for settlement of the dispute, founded, 
as this arbitration would be, on a most just principle 
of international law, and which, after all is said, would afford 
the surest means of justly settling a boundary which Great 
dritain, equally with Venezuela, desires should be settled, 
but which, after fifty years, has not been settled by conven- 
tion. Great Britain would have all Europe in sympathy with 
her. It would be understood that she was not humiliating 














12 THE JURIDICAL REVIEW. 


herself, but was giving practical proof of the sincere desire of 
her Government and her people to resort to every reasonable 
means in order to arrange with indisputable justice the long- 
standing dispute with her neighbour, and to avert, if possible, 
a dire disturbance of the peace of the world. 


D. P. CHALMERS. 


Note.—There is another machinery which might, perhaps, meet with 
more ready acceptance than an Arbitration—I mean a Joint-Commission 
arranged between Great Britain and Venezuela, which would proceed on 
similar lines of enquiry as Arbitrators would do. This Commission might 
supersede the need for an Arbitration, by agreeing upon a joint-report 
respecting the boundary, on which the Governments would act ; or, if they 
were unable to agree, they might, at least, narrow the limits of the differ- 


ence to be submitted, as a second resort, to Arbitrators. 
o. &. ¢. 
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PHOTOGRAPHY AND CRIMINAL INQUIRIES. 


O render a medical report of a post-mortem examination 
as distinct and as easily comprehended as possible, is 
no easy matter. Few possess the requisite skill; and our 
language, unlike the French, does not lend itself to definite 
expression. The highest praise that can be given to such an 
important document is to say of it that the party who reads 
it has as clear a notion of the injuries therein described, as if 
he had been present and watched every stage of the dissec- 
tion. Indeed, two different classes of readers have to be 
catered for—the strictly professional, who alone can fully 
estimate the value of the technical terms employed, and also 
those who cannot follow the intricacies of medical phrase- 
ology, and who desire merely a plain statement as to the 
cause of death. Take, for example, a simple case of fracture 
of the skull. It is only a medical man who can intelligently 
follow the direction of such an injury winding among the 
various cranial bones, and at each step of its progress involv- 
ing the use of uncouth names, the etymology of which is 
shrouded in mystery. In fact, it requires great descriptive 
power, and a happy combination of scientific and popular 
phraseology, to render such injuries intelligible to any but 
strictly professional persons. 

But if this is too often a matter of difficulty even to an 
experienced surgeon, what must it be to a juryman of aver- 
age ability who, towards the conclusion of an exhausting 
trial in Court, listens to a document bristling with the jargon 
of the schools? A judge has declared that the anatomical 
term “ Sacro-iliaec synchondrosis” had, like “ Mesopotamia,” 
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a remarkably satisfying effect on his ear, but it certainly 
requires a considerable amount of explanation to render it 
comprehensible to the average mind. 

Now, while accurate and clearly expressed reports are of 
importance, so far as the prosecution is concerned, they 
become doubly so when the exigencies of the defence are 
considered. The Crown can, by repeated precognitions, 
possibly arrive at satisfactory explanations of the leading 
anatomical and other details mentioned in the medical 
report, but the defence, in the case of a poor client, has difti- 
culty in obtaining medical assistance, and © en when this is 
available, the medical report—the basis of the . :ge—is too 
often so worded as to render it impossible, even for a skilled 
witness, to understand its full import. Important details of 
vital importance, as bearing on the causation of the fatal 
injuries, are too often so indefinitely expressed as to leave 
grave doubts as to their exact meaning. I have read such 
documents, full of sounding phrases, and apparently teeming 
with accurate information, and yet which, to the practised 
eye, failed egregiously to supply the very information neces- 
sary to support the opinion expressed as to the cause of 
death. 

Indeed, it may be said that both the Crown and the 
defence are at the mercy of the medical reporters who, 
however honest and desirous of discharging their important 
duty, fail from want of experience and of power of expres- 
sion, to give a clear description of what was found on 
dissection. This, while specially to be feared in country 
districts, where the opportunities for medico-legal practice 
are rarely afforded, is met with alike in town and country. 
I remember the first official dissection at which I was 
present. Associated with me was a senior member of the 
profession, who had long enjoyed the patronage of the 
procurator-fiscal. It was a case of the exposure of a newly- 
born infant. After what seemed to be an ordinary investi- 
gation, yielding no very definite results beyond establishing 
the fact that the child had survived its birth, it was luckily 
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proposed to examine the throat, when a mass of soft dough 
was found accurately fitted to the upper strait of the 
air-passages, and moulding itself into the interior of the 
larynx. This satisfactorily explained the death, and was 
described by my co-inspector, who dictated the report, as a 
‘doughy mass in the pharynx.” It so happened that at the 
time there was a public scare as to a new and formidable 
disease—viz., Diphtheria, which, unfortunately, has never 
left us. Our report was read by the authorities as indicating 
death from natural causes. ‘The doughy mass in the 
pharynx” being looked upon as a graphic description of an 
unusual disease. But in the language of correct description 
“the doughy mass in the pharynx” became a mass of dough 
in that important cavity. The mistake was accidentally 
discovered ; but, in the detection of such a crime, allow a 
few days to elapse, and the best directed efforts of skilled 
officers are of little avail. 

The remedy I propose for all this uncertainty is the more 
general use of photography. At present this is limited to 
the identification of the criminal, but with the unusual 
facilities now afforded for the practice of this popular art, 
I hold that it should be extended to all departments of 
criminal inquiry. In the case just cited two photos would 
have been of great interest—one showing the placid features 
of the deceased, and the care that had been taken to shut 
the lips; the other representing the actual position of the 
foreign body, occluding the entrance to the air-passages, 
Every county constable, in my opinion, should be provided 
with a camera, by means of which he could indicate with 
unerring accuracy the attitude of a dead body, and _ its 
relations to surrounding objects. The records of medical 
jurisprudence afford numerous examples of the importance 
of determining the position of the body and that of the 
weapon. This has frequently settled the question of acci- 
dent, suicide, or murder. No doubt, in our police regulations 
it is laid down that no dead body is to be moved until a 
medical man has inspected it; but in remote districts of the 
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country, and even in our larger towns, medical assistance is 
not always available at once. A photo in such circum- 
stances would be invaluable, and would put an end to 
discrepancies of otherwise trustworthy witnesses as to such 
simple facts as those connected with the disposition of a 
body. When the death has occurred in a_ house, it 
might be of essential importance to determine the posi- 
tion of the body on a bed, and its relation to articles 
on the bed or in the room. I need not insist on the 
benefit to be obtained in cases of murder and even in 
those of aggravated assault, from at once taking a photo of 
the locus before any of the furniture is moved, as one of the 
important questions in such cases relates to the presence of 
some article of domestic use which might furnish a plausible 
clue to the causation of some special injury. No doubt, in 
such cases plans of the /ocus are furnished, and the furniture 
may be arranged as on the fatal night. The element of 
uncertainty, however, remains, and might be avoided by the 
early use of the camera. 

But I go further, and I insist, as a medical jurist, that in 
every important dissection the assistance of photography 
should be provided. I believe it was in the Monson case that 
it was first applied during successive stages of an actual dis- 
section. The circumstances were peculiar. The body had 
remained for some time unburied, had undergone a long 
railway journey, and had been interred for nineteen days. 
Under these circumstances the skin quickly decays, and is 
easily destroyed by a slight touch. Advantage was taken of 
photography to preserve the appearance of the flesh wound 
that existed on the neck, and which indicated the size and 
direction of the original superficial injury. Another photo 
determined with accuracy the extent of laceration to which 
the ear had been subjected, while a third showed the amount 
of shattering of the skull, and a fourth the condition of the 
surface of the brain. Thus, every stage of the dissection 
from without inwards was carefully followed and accurately 
delineated in circumstances of great difficulty. But although 
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night had set in before the examination was finished, the 
magnesium light afforded perfect definition in the various 
plates. Of course the defence benefited by these illustrations, 
and the medical report itself was in consequence much 
curtailed by simple reference to the various photos, which 
were admitted as evidence and included in the list of pro- 
ductions in the case. Numberless are the applications of 
photography to Forensic Medicine. A few of these I have 
alluded to. Iam confident that, while the detection of crime 
will be greatly aided by its use, the administration of justice 
in its widest signification, as protecting the innocent and 
enabling the accused to bring forward every circumstance 
that can be urged in his favour, will be materially strengthened. 


Henry D. Litriesony. 
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HABITUAL OFFENDERS.(«) 


tins DER a warrant from the Scottish Office, a well-chosen 

and representative Committee was appointed in 1894 
to report upon Habitual Offenders, Vagrants, Beggars, and 
Inebriates in Scotland. The class first mentioned may be 
said to embrace the others, for they all offend, and that fre- 
quently, in different ways. 

The special objects of this enquiry were to ascertain 
whether the number of these objectionable individuals was 
increasing, and whether the powers already possessed were 
adequate to deal with them. Subsequently, the remit was 
made to include another class, who present, perhaps, more 
difficulty to the magistrate than do any of those already 
mentioned—viz., juvenile offenders. 

The report of the Committee has recently been issued, 
and it will fully justify its appointment; for the sugges- 
tions made are judicious and practical, while the result of the 
evidence led is to prove that the present state of the law 
and its administration are not satisfactory, and at the same 
time that an amendment is feasible. No less than 151 wit- 
nesses were examined, and looking to the number of classes 
from which they were selected, it is obvious that the Com- 
mittee sought light upon their dark problems from every 
possible source. It was wise to supplement the testimony of 
a Lord of Session and of four sheriffs with that of Salvation 
Army officers. We have got past the days when stern 
repression was the only remedy, and even the promptings of 





(a) Report from the Departmental Committee on habitual offenders, vag- 
rants, beggars, inebriates, and juvenile delinquents. 1895. 
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sentiment may be of use, if duly balanced by the experience 
of practical men. 

One fact which this report well illustrates is the 
danger of relying upon mere statistics. It might have 
been reasonably enough inferred that from figures gathered 
from different parts of the same country in which the same 
law was administered, sound conclusions might be drawn— 
that, for example, the number of convictions in one place 
as compared with another established the relative amount 
of crime. But it would not be safe to assume this. To 
begin with, although the Common law is the same, the 
towns and the rural districts are not under the same 
statute law, and in the case of the former there is a 
variety of local Acts. This fact, of course, weakens the 
effect of mere statistics; but a difference of administration 
may render them utterly untrustworthy. 

Thus, in Glasgow, for many years prior to 1873, it was 
usual for the police ‘to discharge when sober those ‘drunks’ 
who could not leave a pledge, as not worth the trouble of 
bringing before the magistrate.” In that year the magis- 
trates put a stop to this custom. The effect was naturally to 
increase by thousands the convictions for drunk and dis- 
orderly conduct. Again, in Perth, the number of arrests 
which, under one chief constable, had not exceeded 600, went 
up to over 1000 upon the appointment of his successor. In 
1873 the proportion of arrests to population in Govan was 
105 per 1000; at present it is only 40, while in Glasgow it is 
84. But as the number of convictions for petty thefts in 
Govan is relatively more than 30 per cent. higher than in 
Glasgow, the Committee wisely refuse to attribute the pre- 
sent small number of Govan arrests to the moral superiority 
of its inhabitants. 

When we come to compare Scotland with England, the 
statistics are at first sight very startling. In the former 
country 38 per 1000 of the population ar  aually appre- 
hended or cited; in the latter, only 25. Bu. the different 
systems of prosecutions followed in the two countries in 
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the cases of petty offences, must be kept in view. It is 
certainly somewhat surprising to find that, while in a very 
recent year 103,000 persons were charged in Scotland with 
drunkenness, breach of peace, and assault, the corresponding 
number for England, having more than seven times the 
population, was only 254,000. There is, of course, the differ- 
ence between the national drinks—between beer which tends 
to drunken sleep, and whisky which leads almost by a natu- 
ral consequence into the hands of the police. But there is 
more than this. In London, it would appear that no one is 
treated as an “incapable” unless he is lying down dazed, 
asleep, either in the middle of the street or in the gutter or 
on the pavement, and so forth. Even then he is only 
kindly taken care of. If his name is demanded when he 
returns to consciousness, he probably, like Mr. Pickwick 
under similar circumstances, gives a false one, and when he 
is dismissed is not heard of again. In Scotland it is very 
different. It is true that all over the counties you may 
become incapable, as often as you please, at a maximum 
penalty of 5s. or twenty-four hours. But in Edinburgh you 
may suffer a month’s imprisonment; in Glasgow, fourteen 
days; while, in Greenock, a seventh offence may lead to a 
sentence of sixty days. 

Prostitution is a fruitful source of commitments in the 
case of Scottish female prisoners. To importune is, of course, 
not an offence at common law, nor under statute, except 
within burghs. The ordinary statutory penalty is a 40s. 
fine, or one month. In Edinburgh the fine may be £5, 
and the imprisonment sixty days. In Glasgow the 
“unfortunates” are, as one might expect from recent 
Town Council proceedings, severely dealt with — 778 
having been sent for a month’s imprisonment in 1894. 
In Edinburgh, on the other hand, arrests are only 
made in aggravated cases, and the usual punishment 
imposed by Sheriff Rutherford is 5s. or twenty-four hours. 
It would, therefore, be quite unsafe to infer that because 
the arrests for importuning were only 13 per 10,000 in 
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Edinburgh against 36 in Glasgow, the moral condition of 
the former town is vastly superior to that of the latter. 
The Committee seem to have considerable sympathy with 
these unfortunate women, and to think that they are rather 
unreasonably dealt with. The remark is made that “ it does 
seem a pity that so many girls and women should in our 
gaols be submitted to a treatment which appears with each 
committal but to render them more reckless and abandoned.” 

In dealing with the important subject of the habitual 
offender, the Committee point out the diversity of practice 
which prevails in the matter of proving previous convictions. 
This, of course, only affects minor offences which are tried 
upon complaint—in jury cases the provisions of the statute 
as to the exclusion of the knowledge of previous con- 
victions before the verdict are perfectly clear. Again 
there is a diversity of practice as to pledges; for while in 
some places the forfeiture of a pledge takes the place of 
a fine, in others the pledge is treated as bail, and proceedings 
are taken notwithstanding the forfeiture. It is, of course, 
obvious that the man who is allowed to forfeit his pledge 
instead of standing his trial escapes the risk of a string of 
previous convictions telling against him, and tending to make 
him an habitual offender. But what is to be done with the 
habitual offender ?—a being who is often the curse of the 
neighbourhood which he haunts, and who drives to despair 
every official with whom he comes in contact. Of necessity, 
the crimes which he commits are in themselves not serious. 
The man who indulges in great offences has, as a rule, only 
rare opportunities of doing so. But the frequency with 
which small offences are repeated renders the offender 
a public enemy, with whom the resources of civilisation 
must come into conflict. Hitherto, if we except the indi- 
viduals known as “habite and repute” thieves, habitual 
offenders have not been dealt with as a special class, and 
in so dealing with them there is a difficulty arising from the 
fact that there is a variety of species. While some may be 
professional criminals carrying out a more or less deliberate 
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war against society, others are really the victims of intemper- 
ance, while not a few are of such weak intellect as almost to 
fall under the category of the insane. 

In endeavouring to arrive at the definition of an habitual 
criminal the Committee suggest that where any person who 
has within twelve months been imprisoned on three separate 
occasions, is again within that period brought before a magis- 
trate, there should be a remit to the sheriff, whose duty it 
would be to determine whether he ought to be classed as 
an habitual offender. The sheriff, if satisfied that he ought so 
to be so classed, may, in addition to a sentence of imprison- 
ment, have the name entered in a proposed register of habitual 
offenders, there to remain for a certain period of time. If 
there is a subsequent conviction during that period, the 
prisoner may, after completing his sentence of imprisonment, 
be detained in an adult reformatory for a period of not less 
than twelve or more than thirty months. In the case of 
persons weak in mind or body, it is suggested that the deten- 
tion should be in a poor-house. The Committee base their 
suggestions upon what they believe to be a fact—viz., that 
lengthy sentences of imprisonment have not been found more 
efficacious in preventing recommitment to prison than shorter 
ones. They, therefore—while recognising the advantage to 
the offender of being for a considerable period under certain 
restraint and discipline—would substitute for the prison an 
adult reformatory or labour settlement, where more would be 
done for the education than for the punishment of the inmate, 
and a certain amount of liberty afforded. It is proposed that 
the inmate should be dealt with much as the youth who, 
under the present system, is sent to a reformatory—that, for 
example, he may be liberated by the Secretary of State 
either with or without conditions, or sent under licence to 
some approved of institution or person. 

All this is just the extension to adults convicted of 
frequent petty offences of the benefits which young criminals 
now enjoy. It seems to me that the adult reformatory may 
possibly have advantages over those at present in existence, 
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which are too apt to be schools of vice. One hesitates to 
send a boy or girl, unless manifestly depraved, to a place 
where he or she will certainly meet with depraved com- 
panions. Adults may be more safely left to themselves. 
But it is only right to point out that, according to statistics, 
a very large percentage of juvenile offenders seem to do 
well after leaving the reformatories at present in existence. 
Closely allied with this question of habitual criminals is 
that of habitual inebriates. How closely, may be clearly 
realised if there be any truth in the following statement 
in the Committee’s report :—‘ We are well within the 
mark if we take it that 90 to 95 per cent. of the 
adult offenders charged before the police magistrates in 
Scotland with offences other than contraventions of local 
police regulations, are under the influence of drink at the 
time when the offences are committed.” Whether this be an 
exaggeration or not, and we should be inclined to amend it 
by excluding also statutory offences, such as breaches of 
the Education Act, &c., there cannot be the slightest doubt 
as to the real cause of nearly the whole of our petty crime. 
or criminal inebriates the Committee recommend the treat- 
ment suggested for the habitual offender. When drink, as 
it often does, leads to acts of dishonesty, there should be no 
difficulty in sending the criminal to the adult reformatory, 
or labour settlement. There is a class well known to the 
police, and largely, 1 imagine, composed of women, who 
steal merely out of their insane desire to get drink. There 
is one case which has frequently come before me—that of 
the wife of a respectable man, and mother of a family. 
From the number of her convictions she would appear a 
habite and repute thief, whom a judge of the school of the 
late Lord Deas would have sent to penal servitude. But she 
does not belong to the criminal classes—the very mode in 
which she sometimes commits her thefts suggests the 
amateur rather than the professional. The short sentences 
which she has hitherto received have done no good. The 
case is one more of disease than of crime—for treatment 
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rather than for punishment. But suppose it was attempted 
to deal with the woman, after her release from prison, under 
the Habitual Drunkards Act of 1879, it would be necessary 
to obtain her consent before she could be detained in a 
retreat, and also necessary that her relations should provide 
the means of her support, while kept there. In other words, 
this Act is a dead letter as far as she and many others are 
concerned. In such cases the detention should be irrespect- 
ive of the consent of the inebriate, and at the public 
expense—for it is for the public benefit. So far it is clear 
that some amendment of the law is called for, and there 
ought to be a general consensus of opinion as to the direction 
which that amendment ought to take. The difficulty arises 
when we have to deal with the habitual inebriate who is not 
at the same time an habitual offender in the legal sense of 
that expression. It was for this class that the Habitual 
Drunkards Act was passed. The unanimous opinion was 
presented to the Committee “that if anything could be done 
to relieve the many households throughout the country 
which suffer silently from the affliction of having among 
their members an habitual inebriate, and if possible to effect 
the reformation of the individual himself, a very great step 
would be secured towards the social well-being of the 
country.” Can there be the slightest doubt of it? And is 
this effort at reform to be resisted upon the plea of 
some imaginary interference with the liberty of the 
subject? If a drunkard could live an isolated life, he 
might be allowed the liberty of killing himself by means 
of alcohol — although the law already restrains a suicide. 
But there is hardly a drunkard who does not prejudice the 
rights of others. Take the very common case described by 
the Committee—of a man living in a tenement house who 
“constantly comes home drunk, terrifying the female and 
infant population of the building, but doing nothing which 
can render him liable to imprisonment. After he enters his 
rooms, blows and wrangling are heard, keeping the neighbours 
awake night after night, but as the wife will not complain, 
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or if she does, perjures herself when the case comes up to 
obtain her husband’s acquittal, he escapes, and the annoyance 
continues.” In such a case the Committee consider that the 
fiscal should have the same power as in the case of a danger- 
ous lunatic. The inebriate should be sent, if he or his family 
can pay for his support, to the retreat selected by himself ; if 
he or they cannot, to a labour settlement or poor-house. 
Now, an objection will be taken to this proposal. It will be 
said—you are taking away, in the majority of such cases, the 
means of the wife and family’s support. But the same result 
follows if you send a man to prison. It is certain that your 
habitual drunkard is as great a nuisance as your habitual 
thief, and if it be in the public interest to send the latter to 
prison, you are also doing a public benefit if you shut up the 
former. Moreover, a man of this type is of very little use 
either to wife or family, and the chance of his reformation is 
worth any inconvenience which this experiment may cause. 
A more delicate case arises when you have an habitual 
drunkard of a higher and more cultured class to deal with. 
He may live in such a house as to be able to avoid the 
disturbance of his neighbours—he may draw the line at beat- 
ing his wife, although he causes her and his children constant 
misery. Did he merely look moody or evince some religious 
excitement, two doctors would promptly certify him insane, 
and he would have to go nolens voleus to an asylum. But 
he can drink with impunity, or with something very like it 
because, if at any time drink produces insanity a cure is soon 
effected and he returns to resume his detestable habits. But 
we are told by eminent statesmen that no drunkard is to 
be detained without his consent being in the first place 
secured, and that any other course would be an interference 
with the liberty of the subject. And yet the persons who 
urge such a plea, profess to be the enemies of faddists, while 
they are themselves very fair examples of the class. It is all 
nonsense ; habitual drinking is as much a disease as insanity, 
and it is moreover a disease the proofs of which are far less 
obscure. The will of the lunatic is never consulted, but his will 
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may be, and probably very frequently is, a better and more 
rational article than that of the drunkard. We are, therefore, 
glad to see the Committee making the following recommenda- 
tion :—*“ That power should be given for the compulsory com- 
mittal to a retreat at the instance of their friends of persons 
coming within the definition of an habitual drunkard as laid 
down in the Act of 1879, and that the application for such 
committal should be made to the sheriff in chambers or in open 
Court as the person sought to be committed may elect.” | 
look upon the above as one of the most important proposals 
which this report contains. Surround it with all the precau- 
tions necessary to provide against abuse—place the power of 
committal in the hands of two supreme judges if you like, and 
let the drunkard have ample opportunity of leading evidence 
upon his side—but let the Committee’s recommendation be 
carried out. I fear, however, that there is but little chance 
of this. A Bill for England embodying a similar suggestion 
has already been rejected by the House of Lords. This at 
least might be done in Scotland. If there is fear lest the 
relatives of the alleged drunkard might abuse the power 
which it is proposed to confer, the same fear cannot arise in 
the case of action taken by an official such as the Lord 
Advocate or Procurator-Fiscal. In that class of cases—a very 
numerous one—in which the drunkard is proved to be a 
public nuisance, surely no possible objection can be taken to 
proceedings instituted in the public interest. The inter- 
ference with their liberty and personal predilections has been 
a subject of complaint for a long time past on the part of 
lunatics and criminals, and I confess that they have some 
ground of complaint as long as the habitual drunkard is left 
with perfect freedom to go where and to do what he likes. 
Another class to which the Committee has devoted 
attention, and which presents more interesting and pictur- 
esque, if not more hopeful aspects, is that of the tinkers, 
gipsies, and vagrants generally. ‘The wandering body of 
men, women, and children, often of outlandish appearance 
and habits, whose squalid establishments we see adorning our 









vs 


Bad 
a 
2 
& 
iB 
BY 

vi 
a 
1 

et 
3 
a 
4 
| 
# 
: 














ish 
tse! 


bitte 
iia. 


ete 











HABITUAL OFFENDERS. 


moors and roadsides, are the annoyance alike of registrars, 
School Board officers, and the police. The registrar cannot 
solve the mysteries of their marriage laws, and is at a loss in 
what columr to record the births of the children. At a later 
stage, the latter defy the activities of the most energetic 
School Board ofticer, while both parents and children, although 
not very serious offenders, still call for some attention on the 
part of the police. They beg, they drink, and of course they 
fight. ‘‘ Various drastic proposals were made to us, especi- 
ally in Perthshire, for getting rid of a nuisance which was 
described as intolerable. These included the suggestion 
that living in tents should be made illegal, and that the 
children should, where necessary, be forcibly removed from 
their parents, and sent to industrial schools.” The Committee 
have wisely abstained from recommending that such sugges- 
tions should be given effect to. Persons who beg and steal, 
who encamp without permission on the ground of others, or 
who neglect their children’s educational or other wants, can 
all be dealt with under existing laws. What is needed is the 
consistent and, at the same time, judicious administration of 
these laws. 

I am glad to observe that the Committee recommend 
the extension to the five principal towns of Scotland of the 
provisions of the Public-Houses Hours of Closing Act 1887. 
No burgh or county which has adopted that Act will ever 
return to the old system. Surely the magistrates of our 
cities can be trusted with the right to exercise their dis- 
cretion in this important matter. With the exception of 
these five cities, the statute is in force all over Scotland, 
and this fact is surely a proof of the success attending its 
operations. 

It will be thus seen that the Committee have gone over a 
wide field, and dealt with many classes and subjects. What 
will be the result? Time only can show. But the report 
affords ample suggestions for any Government which really 
desires to effect an important social reformation. 

W. G. Scorr-Moncrierr. 














PERSONAL LIBERTY IN SCOTS LAW. 


i personal liberty which he enjoys is the boast of every 
P British citizen, Scotsmen are not accustomed to sup- 
pose that they are worse off in this respect than their fellow- 
citizens south of the Tweed. But what exactly is our legal 
position in this matter? Constitutional law holds an 
honoured place in our legal curriculum, but what is usually 
taught under that name is English Constitutional Law. This 
is, no doubt, from many points of view right enough, but 
I think it is too much forgotten that there is such a thing as 
Scots Constitutional Law. The Law of Personal Liberty is 
dealt with at length in many able legal works; but in all 
these treatises, what appears under that name is practically a 
disquisition on the history of the famous writ of habeas 
corpus ad subjiciendum, and the law relating thereto. Now, 
every Scottish lawyer knows that this writ is unknown to 
our system,(a) and the whole of the English law on the 
subject is, consequently, wholly inapplicable, or, at least, of 
only indirect application. How many Scottish laymen know 
this? How many Scottish lawyers realise its full signifi- 
cance? I venture to think it may be of interest to enquire 
what, if anything, there is in the law of Scotland which 
secures the liberty of the subject as that benefit is secured 





(a) From the Union in 1707 till 1856, when the Scottish Court of Exchequer 
was absorbed in the Court of Session, a writ of habeas corpus might for certain 
purposes issue out of the Scottish Court of Exchequer, but by the Act 19 & 20 
Vict. c. 56, § 17, which abolished that Court, a Note of Appeal in the form of 
Schedule F annexed to that Act was substituted for a writ of habeas corpus to 
the effect, inter alia, of obtaining relief against an illegal warrant of commitment 
by an inferior Court or magistrate (See Mackay’s “ Manual,” p. 605). 
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PERSONAL LIBERTY IN SCOTS LAW. 
by the law of England through the writ of habeas 
corpus. 

To begin with, it may safely be asserted that there is 
nothing exactly similar. The subject is approached from a 
different point of view by our great lawyers, and in search- 
ing through them one never gets much information directly 
in point. Lord Stair’s observations on the subject are fairly 
typical of those to be found in all the Scottish institutional 
writers. He says (I. ii. 2), that the right of liberty “is the 
most natural and delightful right of man, without which he 
is capable of no other right ; for bondage exeemeth man from 
the account of persons and brings him in rather among things 
que sunt m patrimono nostro. And the encroachments 
upon and injuries against the right of liberty of all others, 
are the most bitter and atrocious ;” and at paragraph six- 
teen of the same title he adds: ‘‘ The customs of this nation 
have little peculiar in relation to liberty directly, but the 
injuries done against the same, especially of constraint, fall 
under the consideration of delinquencies, and are so punish- 
able. . . . The English have their action of false imprison- 
ment, determining with just exactness in what cases 
imprisonment is lawful and in what not, and how remedi- 
able. . . . But amongst us, as these crimes are very 
rare, so if unlawful restraint or unjust imprisonment 
should fall out, it remains to be punished amongst delin- 
quencies.” At IV. xxi. 4, he says: “If any person be in 
restraint, the Lords upon application give charges to set at 
liberty.” 

The sharp separation of Courts into Civil and Criminal in 
Scotland has had considerable influence in differentiating 
our law from the English on this subject. It follows from 
that division that the procedure for preventing undue delay 
in trials or wrongous refusal of bail must necessarily be 
different from the means afforded for preventing wrongous 
detention, apart from imprisonment under pretended warrant 
of the criminal law. In England the writ of habeas corpus 
is adapted for both purposes, and this, no doubt, is originally 
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due to the Court of King’s Bench having both civil and 
criminal jurisdiction. 

Our enquiry naturally, therefore, divides itself into two. 
There is—({1) the law regulating imprisonment of persons 
uncondemned, under the provisions of the criminal law; 
and (2) the law preventing wrongous detention of the person 
without any excuse of criminal law at all. The first of 
these falls into two sub-divisions—(1) imprisonment with 
a view to trial for offences against private individuals; and 
(2) imprisonment under accusation of offences against the 
Queen and the State. In the meantime, I defer consideration 
of the second principal division. 

It is impossible in the space at my disposal to investi- 
gate adequately the provisions of our early law as to liberty. 
The subject is obscure, and now of no practical importance 
or interest. It is enough to say that while in theory our 
law undoubtedly disapproved of arbitrary imprisonment, and 
provided certain safeguards against it, it did not provide 
any ready means for effecting the liberation of persons im- 
prisoned either without cause assigned, or for an undue period 
without trial. When we come to the latter portion of the 
seventeenth century, and “the arbitrary reigns of Charles II. 
and James VII.,” as Hume calls them (Comm. Vol. ii. 
chap. 4, p. 99), we find that this question became a burning 
one in Scotland. From the writers of the period we can 
see that the benefits conferred on Englishmen by the writ 
of habeas corpus, especially as improved by the then recent 
statute of 1676, were well known, and the want of something 
similar in Scotland was keenly felt. It will be observed 
that by that time prosecutions by the Lord Advocate for 
ordinary crimes had become common.(a) Besides, the 
Government were engaged in a struggle with a large section 
of the nation on religious questions, and prosecutions of a 
public nature by the Lord Advocate were frequent. In such 





(a) For history of the development of the Lord Advocate’s title to sue, see 
Lord Medwyn’s elaborate judgment in Lord Advocate v. Dunglas, 15 Sp. 314. 
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prosecutions the safeguards provided by the Scots law, such 
as they were, were of no avail. It is true, no doubt, 
that in theory arbitrary imprisonment, under cover of 
criminal procedure, was disapproved by our law, and that 
it did in the last resort, in cases of great and obvious injus- 
tice and hardship, provide a remedy. A power to give such 
relief, as Hume observes (Vol. ii. chap. 4, at the beginning), 
is implied in the very existence of a Court of justice 
appointed to administer criminal law, and that such a power 
was held to reside in the Court at common law is established 
by the cases of Janet Richmond, 1661; Marion Wallace, 
1675; and Bessie Martin, 1673 (quoted by Hume, Vol. ii. 
chap. 4, p. 98), where release was ordered by the Court of 
Justiciary, and by other cases quoted at the same place, in 
which intimation was made to the prosecutor to proceed 
within a certain day under certification. These were all 
cases of private prosecutions, but one does not see why at 
common law the Lord Advocate himself should not have 
been compelled to do justice by similar procedure. 

These cases, however, though they show that the law of 
Scotland was sound at heart as to liberty, yet also show that 
in practice it was lamentably defective. There was no 
regular, easy, and effective method of procuring redress. It 
is plain that in the cases quoted the prisoners had lain in 
gaol for long periods without apparently any prospect of 
trial. A humorous proof of these statements is to be found 
in an Act of Adjournal made in 1661 and quoted by Mac- 
kenzie (“Criminal Law,” xix. 9), which provides that no one 
is to be imprisoned by the Magistrates of Edinburgh, “ but 
when one should find caution to insist and to aliment the 
prisoner.” Hume quotes a similar Act of Adjournal in 1675, 
which seems to show that the first was not very effectual. 

These defects were the subject of much consideration at 
the time of the Revolution in 1688. In the ‘“ Declaration of 
the Estates of the Kingdom of Scotland, containing the 
Claim of Rights and the offer of the Crown to the King and 
Queen of England,” made on 11th April, 1689, we find that 
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‘whereas King James the Seventh... Did... Invade 
the fundamental constitution of this Kingdome . . . asserted 
an absolute power... and did exerce that power to the 
subversion of the Protestant Religion, and to the violation 
of the lawes and liberties of the Kingdome. . . . By employ- 


ing the officers of the army as judges through the Kingdome, 
and imposeing them wher ther were heretable oftices and 
jurisdictiones by whom many of the leidges were put to 
death summarly without legall tryall, jury, or record... 
By imprisoning persones without expressing the reasone and 
delaying to put them to tryall . . . All which are utterly and 
directly contrary to the knowne lawes statutes and freedomes 
of this realme. Therefor the Estates of the Kingdome of 
Scotland, Find and Declaire that King James the Seventh 
. . . hath forfaulted the right to the croune and the throne is 
become vacant, and the Estates ‘ Declare that the employing 
the officers of the army as judges, &c., are contrary to law. 
That the imprisoning persones without expressing the reason 
thereof and delaying to put them to tryall is contrary to 
law.’” 

These assertions were probably correct enough state- 
ments of the law in theory, but in practice there had been no 
ready way of giving effect to such principles. Sir George 
Mackenzie in his Vindication (Mackenzie’s Works, Vol. ii. 
p. 345) says: “ As to the imprisoning free lieges without giv- 
ing any reason, and detaining them in prison for many years: 
It is answered, that we have no Act for habeas corpus in 
Scotland, and so these things may be accounted severe but 
not illegal.” This statement is not quite ingenuous, because 
it does not follow that the Lord Advocate’s conduct was 
justified by law, because there was no easy way of preventing 
him from acting in the way he did. 

It was, however, recognised after the Revolution that the 
law required amendment, and the Act 1701, c. 6 was passed. 
This statute is commonly known as the Scottish Habeas 
Corpus Act, and still, as modified by the Criminal Procedure 
Act of 1887, regulates the law on the subject. It is familiar 
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to all Scots lawyers, and [ do not propose to enter into an 
elaborate examination of it. I merely note one or two 
points. The Act will be found in Thomson’s Acts, Vol. x. 
p. 272. In the first place it, for the first time in Scotland, 
lays down clearly and simply the proper legal method of 
securing the person of an alleged criminal with a view to 
trial. “No person shall hereafter be imprisoned for custody 
in order to trial for any crime or offence without a warrant 
in writ expressing the particular cause.” In the second place 
it will be observed that (as at common law, and under the 
early statutes), the method of enforcing due despatch in 
bringing prisoners to trial is, what in Scotland is known as 
Protestation, that is, the criminal process is brought to an 
end, and liberation is obtained on the ground of the prose- 
cutor’s failure to insist in his action. This peculiarity of our 
law is unaltered in principle by the Act of 1887. In the 
third place the great improvement effected by the Act was, 
that no exception was made in favour of the Lord Advocate. 
In the fourth place it is to be noted that, even in this Act, 
no procedure is laid down for effecting the immediate libera- 
tion of a prisoner, on the ground that there has been no 
proper warrant issued for his apprehension. It was, how- 
ever, decided in 1716, in the case of John Calder, that 
when apparently there was no warrant the prisoner was 
entitled to immediate release (Hume, Vol. ii. chap. 3, 
p. 86). lt was also decided in the cases of Delavalle, Earl 
of Home, Earl of Wigton, Francis O'Neale, and George 
Brodie, that if the warrant was defective the prisoner was 
entitled to immediate release upon an Order by the High 
Court of Justiciary, proceeding on a Petition to that Court 
(Hume, Vol. ii. chap. 3, p. 86). 

I fear it must be admitted that, though this statute has 
always proved a sufficient and effective safeguard of our 
liberties, in practice it is not such an ingenious contrivance 
for meeting all conceivable cases effectually, as the writ of 
habeas corpus. In two respects it appears to be inferior— 


(1) The writ of habeas corpus will issue upon the applica- 
VOL. VIII.—NO. 1. D 
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tion of any one. It is, at least, doubtful whether there is any 
provision of this kind in our law; (2) The necessity for 
producing the body of the prisoner before the Court is a 
magnificent safeguard. There is no analogous provision in 
the law of Scotland. 

Before leaving this part of the subject I should like to 
refer to the powers and practice of the Privy Council and 
the Estates in this matter. The order of the Privy Council 
was necessary to warrant the Lord Advocate in laying 
a charge of treason against any one (Mackenzie’s Works, 
Vol. ii. p. 351). This was probably a safeguard, and, at any 
rate, was intended and designed to be so. In the Act of 
1701 it is provided in the case of imminent or actual 
invasion, rebellion, or insurrection, ‘“‘ commitments may pro- 
ceed by order of the Privy Council, or any five of their 
number, upon suspicion of occasion thereto, without being 
lyable to any penalty for the said commitment, the person 
imprisoned having allwayes his relief for tryal or liberation 
as aforesaid.” As to the Estates, it must be remembered 
that they sat in one chamber, and consequently could pass 
orders on simple motion which had the effect of law much 
more easily than could the Parliament of England. They 
always regarded themselves, besides, as having judicial 
functions, and we often find in the records of Parlia- 
ment instances of orders for the liberation of persons 
who, in the opinion of the Estates, were wrongously im- 
prisoned. 

Our law and procedure in charges of treason were assi- 
milated to the English law and procedure by the Act 7 Anne, 
cap. 21. 

Practically, the right of appealing to the High Court of 
Parliament was apparently the great remedy for illegal 
imprisonment in early times. 

It only remains in connection with the first division of 
the subject to note that the procedure in the High Court of 
Justiciary for giving effect to the law for preventing undue 
delay in trials is by petition (“Juridical Styles,” Vol. 1. 
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pp. 883 to 887). When the complaint is that a man is 
being detained in prison without a valid warrant to that 
effect, the procedure is by suspension and liberation iu the 
High Court of Justiciary, as in the case of Taylor quoted 
by Hume, Vol. ii. chap. 2, p. 79, note 1. And so, also, in 
the case of M‘Leod v. Buchanan, 13 8. 1153, where it was 
maintained by the suspender that there had been no legal 
warrant for his original apprehension, and no legal warrant 
for the imprisonment he was suffering, the procedure was by 
suspension and liberation in the High Court of Justiciary. 
The method of procedure to be followed at the present time 
is laid down in the Criminal Procedure (Scotland) Act 1887, 
section 43. That Act does not deal with prosecutions for 
treason. 

I now pass to the consideration of the second branch of 
the subject—viz., those unlawful restraints upon the liberty 
of the subject, apart from imprisonment under pretext of 
criminal process, for which a remedy is found in England in 
the writ of habeas corpus, and the corresponding remedy, if 
any, provided by the law of Scotland. We have seen that after 
various more or less imperfect efforts to give effect to the law 
of personal liberty from wrongous encroachments under name 
of criminal process, the law was settled by the Act of 1701, and 
is now governed by that statute as amended by the Act of 
1887 ; but in this second branch of the inquiry we shall find 
no such comprehensive statute, and the only way in which 
the law and procedure in Scotland can be discovered is by 
observing what has been done in Scotland in the cases most 
nearly analogous to the important habeas corpus cases in 
England. The writ of habeas corpus was only made com- 
pletely efficacious in cases of this class by a statute passed in 
1816 (Dicey on the Law of the Constitution, p. 130), but at 
common law it has always issued to prevent any kind of 
wrongous restraint. 

In England the right to liberty against unlawful detention 
has been vindicated by means of the writ of habeas corpus in 
the following, among other cases :— 
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(1.) Wrongous detention in a lunatic asylum. 
The Queen v. Pinder In re Greenwood, 24 L.J., 
Q.B. 148. 
(2.) Detention as a slave. 
Somersett’s Case, 20 St. Tr. 1. 
(3.) Pressing Mariners. 
Rex v. Tubbs, Cowper, p. 512. 
(4.) Imprisonment with a view to extradition not 
warranted by law. 
In ve Coppin, L.R. 2 Ch. 47. 
The Queen v. Wilson, 3 Q.B.D. 42. 
See also The Canadian Prisoners, 9 A. and E. 
731, and 5 M. and W. 382. 
(5.) Improper application of Military or Naval Law. 
In ve Allen, 30 L.J., Q.B. 38. 
In re William Flint, 15 Q.B.D. 488. 


(6.) Cases regarding custody of children. 


Barnardo Cases—Barnardo v. Ford [1892], A.C. 
326; Barnardo v. M‘Hugh [1891], A.C. 388 ; 
Reg. v. Barnardo, 24 Q.B.D. (C.A.) 283 and 
23 Q.B.D. (C.A.) 305. 


This is not an exhaustive list, but it is sufficient for our 
purpose. It may be observed in passing that the best short 
account of the Law and Practice in England and its con- 
stitutional significance is to be found in Professor Dicey’s 
“Introduction to the Study of the Law of the Constitution,” 
chapter v. p. 195. 

Before entering upon the consideration of these cases and 
their equivalents in Scotland it is necessary to consider 
a class of cases which are fairly common in the Scottish 
authorities but rare in the English. I refer to detentions im 
privato carcere, as the expression is. The great power of 
local magnates and the weakness of the central authority 
down to comparatively modern times in Scotland is obviously 
the reason why this class of cases is more largely represented 
in Scotland than in England. 
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In Balfour’s Practices, Causis Criminal, p. 534, it appears that 
this was considered a grave crime. One who is guilty of this 
offence “ for the great iichtlieig and contemptioun done to 
his Hienes may be chargit to enter his persoun in ward thair 
to remain upon his awin expenses quhill he be punisht be the 
King’s Magistie for his offence and be fred and releivit be 
the King. 13 October 1487, The King contra Thomas 
Cranstoun, 1 t.c. 737 "—1.e., page 737 of the 1st Volume of 
Decisions of the Council, which later developed into the Court 
of Session ; and again to the same effect, 5 October 1478, The 
King’s Advocatis contra William Gartschyse, 1 t.c. 11. 
These cases show that such proceedings were regarded as 
criminal and worthy of punishment, but they do not show 
how the incarcerated person was to effect his liberation. But 
apparently if he had appealed to the Council while still in 
prison, they would have ordered his liberation. In the “ Act 
aganes these that tooke the Magistrates of Aberdene” (1644 ¢. 
127, Thomson’s Acts VI., i. p. 146) it is laid down that the 
“ carieing them away captives and prisoners violently to the 
house of Huntly and deteyneing them prisoners therein in 
privato carcere usurping thereby his Majestie’s royall authority 
is relevant to infer ane capitall punishment.” 

In the case of Frances Mackenzie, spouse of Mackenzie of 
Assint, 1746 (quoted by Hume, Vol. ii. chap. 3, p. 86, note 
2), the High Court of Justiciary, on a petition setting 
forth that Mackenzie of Assint was detained by the Ear] of 
Seaforth against his will, after service on the Earl’s agent, 
(who said he knew nothing of any such wrongous detention, 
but did not object to the granting of the petition) granted 
warrant to the Sheriff of Ross-shire and his deputes to repau 
to Brahan Castle or other place where Assint is ; ‘‘ And if the 
said Sheriffs should find that the said Kenneth Mackenzie 
was unlawfully detained in any place or should desire to be 
at greater liberty to go where he pleased,” in that case the 
Sheriffs are ordered to set him at liberty and convey him to 
any place in Ross-shire which he should choose. This 
case seems to point out the proper procedure to be fol- 
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lowed in a case of purely wrongous detention by the strong 
hand. 

In Scotland, in a recent case, a husband proposed to 
incarcerate his wife as a means of coercion and punishment. 
Mackenzie v. Mackenzie, 22 R., H.L. 32. In the English 
ease of the Queen v. Jackson [1891], 1 Q.B. 671, a writ of 
habeas corpus was issued, commanding Edmund Haughton 
Jackson to bring up the body of Emily Emma Maude 
Jackson, his wife, taken and detained in his custody. 
Jackson, the husband, had obtained a decree for restitu- 
tion of conjugal rights, which the wife refused to obey. 
In order to obtain compliance with the decree, the husband 
seized the wife and carried her off to a house which he 
forcibly prevented her from leaving. His return to the 
writ set forth the decree of restitution of conjugal rights, 
and alleged that within the precincts of the house his 
wife had perfect liberty, and that he only prevented 
her leaving the house altogether. This he submitted, he 
had a right as husband to do, in order to have an oppor- 
tunity of regaining her affections, which had been alienated 
from him. He also alleged that it was impossible for him to 
do so, while she was under the influence of her relations. 
The Judgment was (p. 686), “Return held bad and wife to go 
free.” In Scotland, if such a case had occurred, what would 
have been the procedure? The case of Assint above quoted 
would seem to show that the Court of Justiciary might have 
jurisdiction to consider the case and order liberation, but 
certainly the law discussed in such circumstances appears 
more proper to the Court of Session. The right of the High 
Court of Justiciary to interfere, would seem to rest upon 
some such argument as this. That Court is the guardian in 
this country of the proper administration of criminal law. 
As such it is entitled to see that the punishment of imprison- 
ment is not inflicted by any one, at his own hand, without 
warrant of a proper Criminal Court. But on the other hand 
it may be urged that imprisonment is not merely a punish- 
ment. It was, till recently, in all cases, and is still in some 
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cases, the means of compelling obedience to civil decrees, 
and the regulation of such imprisonment and liberation from 
it, if used without legal warrant, is the province of the Court 
of Session. When we are confronted by imprisonment, 7 
privato carcere, as in this case, without any pretence of 
warrant to that effect from any Court, the question arises, to 
which Court should we appeal. This difficulty confronts us in 
considering many of the wrongs for which the writ of habeas 
corpus is the remedy in England, and forms one of the 
most embarrassing peculiarities of the Scots Law on the 
subject of personal liberty. I should incline to think 
that a Petition to the Court of Session, praying that the 
defender be ordained to liberate the person incarcerated, 
is the proper proceeding. I do not consider this as good 
a remedy as the writ of habeas corpus affords, for it is a 
great security that the defender is, under that writ, bound 
to bring the person incarcerated into Court. 

All the cases in Morison’s Dictionary sub voce Wrongous 
Imprisonment, deal with actions of damages for wrongous 
imprisonment brought after liberation, and nothing is said 
about the procedure for effecting the liberation of a person 
wrongously detained. 

The Act of 1701 is declared to extend to all confinements 
not either consented to by the party, or inflicted after trial 
by sentence; but this can only refer to the statutory pro- 
visions as to damages, for the procedure indicated in the Act 
for obtaining liberation is only applicable to preventing delay 
in criminal trials. 

As regards illegal imprisonment for civil debt, or 
incidental to civil process, liberation was and is still, if 
necessary, obtained by suspension and liberation (“ Juridical 
Styles,” Vol. ii. p. 455). 

I propose in a subsequent article to consider the par- 
ticular cases of habeas corpus referred to above, and the 


analogous cases in Scotland. 
JoHN Harvey. 





THE IDEA OF PERMANENT PEACE.(a) 


Fee a hundred years have passed since the appearance of 

Kant’s treatise “On Permanent Peace,” a work of 
special historical interest, as the keystone of his system of 
practical philosophy, and as, perhaps, expressing most accur- 
ately the general tone of political thought in the eighteenth 
century. <A critical examination of this treatise may be 
instructive at the present time, when national love of country 
comes into conflict with those international and anti-national 
dreams of the future which prevail in many circles. Kant’s 
treatise first deals with certain preliminary points relating to 
the permanent peace of nations:—No conclusion of peace 
can be valid if made under secret reservation of elements 
conducive to renewal of war. The acquisition of any self- 
subsistent State by any other State must not be possible, 
whether by inheritance, exchange, purchase or donation, for 
if such acquisition were possible, the State so acquired would 
cease to exist as a moral personality, and be degraded to the 
condition of a mere object, and that would be opposed to the 
idea of a primary mutual understanding, without which 
national rights are inconceivable. Standing armies must be 
wholly discontinued, for they involve a constant menace to 
other nations, impose insupportable burdens on the nation 
itself, and degrade the recruited soldiers to machines, which 
is inconsistent with the rights of human personality. Kant 
admits that it is otherwise with the voluntary and _ periodical 





(a) Discourse pronounced by Prof. Pfleiderer at the Anniversary Celebration, 
3rd August, 1895, in the Lecture Hall of the Konigliche Friedrich Wilhelm’s- 
Universitat, Berlin. 
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military exercise of the citizens with the view of protecting 
the Fatherland from foreign enemies. Further, it is insisted 
that no State debts must be incurred in connection with the 
foreign affairs, because engaging in war would thereby become 
too easy for the sovereign. No State may violently interfere 
with the institutions and government of another State, 
because the autonomy of all States would thereby be made 
insecure. Finally, no State may indulge in dishonourable 
deceit or cruelty in war with another, as that would render 
impossible the mutual respect and reliance necessary for the 
future conclusion of peace. These are the preliminary points. 
Then come three definitive doctrines with certain provisos. 
The system of government in every State must be republican ; 
by this Kant understood what we now call a constitutional 
system of government. It is so far from being, for him, 
identical with democracy, that he declares the democratic, of 
all forms of the State, to be the furthest removed from 
republicanism and the most despotic, because in it every 
separate element strives to be master, and the administrative 
power is not separate from the legislative. Further, inter- 
national law must be founded on a federation of free States, 
and cosmopolitan law must be restricted by the conditions of 
common hospitality. The separate States must exist as 
individuals, and not be absorbed into a single “ world-State,” 
—into a universal monarchy ; but they must acquiesce in 
and support a permanent peaceful alliance with a view to the 
preservation and security of the freedom of each State, and 
also to the free and hospitable intercourse of the citizens of 
each State with those of all the others. 

In his book, “Ideas on a Universal History from a 
cosmopolitan point of view,” Kant had previously expressed 
himself decisively upon the way in which the execution and 
preservation of such a national covenant should be regarded. 
In this book he starts from the idea that even the unsocial 
selfish inclinations of men must serve as a providential 
means for the attainment of the highest end, the development 
of all human capacities. For the distress which the conflict 
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of these unrestrained inclinations causes to all individuals 
impels them to enter into civil society, in which the freedom 
of each is indeed limited by the claims of justice for all, but 
at the same time is protected within these limits. The same 
holds true in the relations of individual States to one another. 
By nature they are unsocial, and in a state of conflict of 
selfish interests, which leads to constant wars and prepara- 
tions for war. But the distress which they themselves thus 
mutually cause, even to the entire exhaustion of their 
powers, finally impels the individual States to emerge from 
this lawless state of nature and to enter into a national 
alliance, “in which every (even the smallest) State could 
look for security and justice not from its own strength or 
its own judicial judgment or determination, but only from 
this great national alliance, from a collective power and 
from the verdict of the collective will in accordance with 
laws.” However fanciful, adds Kant, this idea may seem, 
yet one can foresee, as the unavoidable outcome of history, 
that the nations will find themselves obliged—it may be 
unwillingly—to relinquish their rude freedom and to subject 
it to a law of equilibrium ; to establish a collective authority 
which will carry out this law, and consequently to introduce 
a cosmopolitan condition of public security. Thus philosophy 
too may have its Chiliasmus or Millennium, which will not be 
a dream or vision, since philosophy itself will aid in bringing 
it about. Moreover, he concludes, already in our experience 
some faint traces are discernible of approach towards that 
final goal of world-history. He points out the progressive 
enlightenment which gradually ascends even to thrones and 
influences the principles of government. Also this, that wars 
are becoming more and more precarious for all concerned on 
account of their ever-increasing costliness. Finally, he shows 
how the solidarity of the nations arising from commercial 
intercourse will involve this consequence—viz., that with the 
weakening of any one State all the others will suffer, and 
hence, impelled by regard to their own interests, will submit 
to arbitration. Thus all things are working together towards 
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the production of a great political constitution or State con- 
vention, whereof the past can show no example. 

It was in 1784 that Kant first made known these philo- 
sophical ideas on history. The French Revolution and the 
first years of the revolutionary war which intervene between 
this book and the treatise “On Permanent Peace” (1795), 
did not indeed weaken his convictions, but in the latter 
volume his language has not quite so confident a tone, and 
the future peaceful alliance is not represented so decisively 
as a real power with joint coercive laws and executive 
power. Kant rather indicates here, as also earlier in the 
treatise ‘On the Relation of Theory to Practice in National 
Law” (1793), the danger of an all-embracing World-State 
leading to the worst despotism and to the destruction of the 
freedom of all nations. It was evidently the course of 
the French Revolution and its violent propaganda for 
“Universal liberty, equality, and fraternity” that staggered 
even the Kénigsberg sage and many of his contemporaries, 
and made him conscious of the less pleasing aspect of the 
cosmopolitan national alliance. Had he lived to see 
Napoleon’s wars, with the consequences they involved for 
Germany, who knows whether he, like his disciple Fichte, 
might not have undergone the change from an idealistic 
cosmopolitan to a German patriot, and accordingly have 
somewhat modified his dreams for the future? One must 
never forget that Kant was a son of the eighteenth century, 
of which the dominating keynote was unhistorical rationalism. 

As early as the beginning of the eighteenth century, 
when Europe was longing for peace after the Spanish war of 
succession, the French Abbé de St. Pierre had published in 
three volumes of prolix reasoning a scheme for the establish- 
ment of permanent peace. His twelve propositions were 
essentially the following :—All European States to unite in 
a permanent alliance of peace, with mutual guarantee of 
their territorial rights. All change of territory, whether by 
peaceful or belligerent means, to be for ever prohibited in 
Europe. No sovereign to rule over several States, but the 
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Spanish crown to remain in the hands of the House of 
Bourbon. The alliance not to interfere with the internal 
concerns of the individual States except in the maintenance 
of their constitution and in the suppression of rebellion. 
No sovereign to take up arms except against such as are 
considered enemies of the European partnership. All dis- 
putes between States to be adjusted by a tribunal of arbitra- 
tion. Any sovereign declining to enter the peace alliance 
after the latter has included four States, to have war waged 
against him as an enemy of European security until he 
either enters the alliance or is deposed. The representative 
body of the alliance to sit in a free city, and to consist of 
twenty-four deputies. No State to have more than one 
voice, but several small States may unite and have one 
deputy. The costs to be raised by assessment in proportion 
to the income of the individual States. That France, whose 
language is to be the official language, should take the fore- 
most place in the representative body, and that Prussia and 
the German Princes should come last, is taken as a matter of 
course by the French politician; and indeed his whole 
project is designed throughout from the point of view of the 
Bourbon dynasty. 

The Abbé de St. Pierre’s plan had no success either with 
statesmen or with philosophers. Leibnitz suggested that 
‘Permanent Peace” might be a suitable inscriptionover church- 
yard gateways, for only the dead no longer fight ; but that the 
living are of a different disposition, and the most powerful 
among them would pay no heed whatever to the decrees of 
the tribunals. Moreover, he says ironically, people might 
like to make the Pope president of the national tribunal of 
arbitration, provided that he made up his mind to restore the 
ecclesiastical constitution subsisting at the time of Charle- 
magne—a remark which indicates the close relationship of 
St. Pierre’s project to the universal theocracy of Rome. 
Rousseau published an abstract from St. Pierre’s writings, 
along with a criticism of his project. He gave it as his 
opinion that the European alliance of States was not to be 
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desired, for it could not be established without revolution, 
and the misery which must accompany its formation could 
not be compensated for in the course of centuries. But in 
Rousseau’s cpinion it was inconceivable that the Sovereigns, 
whose whole striving has for its aim only an unlimited meas- 
ure of power, internal and foreign, should ever submit them- 
selves to a general European Areopagus. Thus Rousseau 
proceeded, like Kant, from the unhistorical prejudice that 
4 the causes of wars invariably lie only in the caprice of 
princes. The pragmatical view of history prevalent at that 

time was unable to understand the deeper causes in the 

natural collisions of the life interests of the nations them- 





selves. 

Herder pronounced a very striking condemnation on the 
“project of peace.” He believed that a permanent peace 
would not be formally concluded until the last day, and that 
approximation towards this goal was to be looked for, not 
from formal treaties of Cabinets, but from the introduction of 
just principles and sentiments in each nation. Among these 
sentiments, however, he did not include a love of peace at 
any price, but the reasonable self-respect of every nation 
which can defend its own honour and freedom as well as 
esteem other nations. ‘‘Self-defence,” he says, “is the root 
of all human and national worth. How could other nations 
respect a nation which does not value itself? A nation which 
cannot defend itself becomes, like weak Italy, the mockery 
and sport of all nations. That people only is a nation which 
has the will, strength, and an enduring constitution adapted 
to the spirit of the age, wherewith to protect itself.” Herder 
describes, as a deceitful phantom, the effort to give to all 
nations a so-called “best form of government,” which, un- 
fortunately, has not yet been discovered, and even to impose 
it in a high-handed way on the nations under the brilliant 
title of freedom and enlightenment. The true historical spirit 
would rather leave cach State to itself, for each has in itself 
its own rule of right and its own measure of happiness. 
Fichte was led to this same view (which for Herder at an 
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earlier date was an outcome of his profound historical sense) 
by the experiences of the Napoleonic wars. Earlier he too 
had, with Kant, regarded the national alliance of permanent 
peace as the goal of historical development and the task of 
practical reason. But then, under Napoleon’s despotism, 
when it seemed that the world-State was about to be realised 
in an unattractive form, Fichte declared the vision of a uni- 
versal monarchy to be hateful and unreasonable. For the 
essential nature of humanity is manifested only in the 
diversity of the separate nations ; only in the free develop- 
ment of their peculiarities lies the security of their worth 
and virtue ; their fusion would lead to insipidity and corrup- 
tion. Therefore, the strongest patriot is at the same time 
the most active cosmopolitan, and he hoped that the Ger- 
mans, by their brave self-reliance, would acquire true free- 
dom, not for themselves alone, but for all the world. These 
views, in which Fichte was in accord with Herder, have 
become through Hegel’s “ Philosophy of History” a common 
possession of scientific thought. Hegel found the funda- 
mental error of the rationalistic view in this, that it sought 
the Idea only outside of, and beyond, reality in an abstract 
ideal of Reason which never really existed, nor ever will 
exist; and that it consequently looked upon actual history 
as directly opposed to the Idea and to Reason, as the arena 
of narrow selfish motives which should be suppressed and 
annihilated to make room for the golden age. Hegel led 
back his contemporaries to the stable ground of history away 
from all these dreams and visions severed from historical 
life, among which the idea of permanent peace between 
nations has its place. He showed how history coutains rich 
treasures of reasonable ideas and stimulating ideals, in which 
the eternal ideas of humanity expand through time and space. 
He showed especially that the State, far from being an image 
of caprice and brute force, is rather the highest work of Art 
and of practical Reason, and the realisation of social freedom, 
and that the collisions and conflicts of the national States 
amongst themselves are not unqualified evils, but essential 
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instruments of good—for the ever fuller realisation of lofty 
aims and tasks which are set to the individual peoples by the 
Divine government of the world. 

If we now consider the project of permanent peace from 
this historical standpoint, its main deficiency is at once 
apparent: for the sake of its abstract ideal the national 
States are to be robbed of the right and power of free self- 
determination, and subjected to a higher power, whether it 
be called universal monarchy or national alliance. Now, the 
main characteristic of each State is the self-determination of 
its action internal and foreign. Without this it ceases to be 
an independent State, and becomes the subject of a superior ; 
the individual national States would inevitably become mere 
provinces of a universal State, however constituted, which 
then alone would deserve to be called a real State. Now, 
the authors of that project have taken much trouble to show 
how this goal is to be attained ; but the principal question— 
whether it be a desirable end, whether that ideal be really 
worth the sacrifice which its attainment would cost ?—this 
question they never earnestly considered. They did not 
understand the nature and value of the national State. The 
Abbé de St. Pierre, in quite a medieval way, saw in the 
States the private possessions of sovereigns; if the latter 
then could only be induced mutually to guarantee their pos- 
sessions, the matter would be settled. Kant’s view of the 
State certainly stood far higher: he saw in it the just order 
required by Reason for the protection of each individual 
within the limits imposed by association with others. Now, 
if that were the entire razson d’étre of the State,—to be the 
guardian of private rights, then certainly it would not be 
apparent why the individual peoples should be independent 
States at all. The task of the protection of private rights 
could manifestly be fulfilled by a foreign State power, and 
ultimately by a universal world-State, quite as well as by 
the single national State.(a) Thus we can well understand 








(a) In the same way the modern Socialist asks, “* What does it matter whether 
I pay my taxes to a British, a French, or a German authority ?”—TRANSLATOR. 
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that the surrender of the right of self-determination of the 
individual States seemed for Kant to be not too great a sac- 
rifice in the interest of the general peace of nations. 

The matter appears quite differently to us, who have 
learned by the gravest historical experiences what a «rjma és 
aei the independent national State is for a people; that it is 
the only abiding home for its highest treasures of culture ; 
the body which the individual national soul has moulded for 
itself in order to maintain its peculiar existence in the world, 
and to fulfil its special mission of culture for humanity. Thus 
a nation would act in the highest degree immorally if it 
abandoned its State independence for any benefit whatever, 
however great. Peace is a very desirable boon for all nations ; 
but the highest good, absolutely to be striven for, it can and 
should never be, because no nation has the right to sacrifice 
for it this everlasting possession of its independent State 
existence. From this we get a simple standard for estima- 
tion of the various projects for the attainment of universal 
peace : they will be permissible only in so far as they do not 
endanger the independence of the individual States, and they 
will be acceptable according to the degree in which they pro- 
mote the peace of all while strengthening the independence 
of each. 

Tribunals of arbitration for the settlement of single dis- 
puted points between nations have often proved expedient, 
and their more frequent adoption must certainly be welcome. 
But yet this must always be subject to the condition that no 
State must ever be forced to appeal to them or to submit to 
their verdicts, where it has not consented to the tribunal. 
Appeal to them will, of course, always be limited to superficial 
points of dispute about mine and thine (for example, the 
possession of a distant colony), or to questions of formal 
prestige and international etiquette, in which no essential life- 
interest of a State is at stake. But the decision whether the 
dispute belongs to that class or not will in every instance 
remain with the nation in question itself, since no foreign 
arbitrator can, on such a question, form an adequate judgment, 
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even with the strongest desire for impartial justice. And 
this desire to do justice will remain very problematical. For 
in all the more serious collisions of State interests, the so- 
called neutra: powers will judge of the rights of the disputant 
States more or less from the point of view of their own 
advantage, and will decide accordingly. Germany especially 
has for centuries—from the Peace of Westphalia to that of 
Prague—gone through such trying experiences of what is to 
be expected from the intervention of other powers, that it 
should be cured once for all of all facile unsuspecting con- 
fidence on this subject. And then, suppose the nation under 
consideration should not accept the judgment of the arbitra- 
tors as just, and should not submit to it, who shall compel it 
to do so? Does any one really believe that in this case the 
national altiance which appoints the arbitration—or in its 
place one of its members—would take up arms and engage 
in a dangerous war from pure enthusiasm for the ideas of 
justice and peace? History does not encourage such an idea. 
When in 1870, France dragged us into war, the whole world 
was unanimous in moral condemnation of this insolent breach 
of the peace, but not one hand was raised for our protection ; 
if we had not in ourselves been strong enough to maintain 
our integrity, Europe would certainly have looked on at a 
fresh dismemberment of our Fatherland with the same calm 
indifference with which it would have permitted- the same 
thing to happen so many times during the last three cen- 
turies. After such experiences, it would truly be unwarrant- 
able frivolity on the part of German statesmen, were they 
to look for the maintenance of peace for us from the justice 
and energy of a European national Areopagus instead of 
from our own strength and preparation for war. 

Further, the disbanding of standing armies and a general 
disarmament have been suggested as a means to facilitate 
permanent peace. To the superficial understanding, it seems 
so evident that all war would be for ever impossible so soon 
as the nations had cast off the means of waging war. But 


history teaches us otherwise. It teaches that at periods 
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when there were no standing armies there was not less, but 
far more, war waged than now-a-days. In the Middle Ages 
every little town had to strengthen itself with walls and ditches 
in order to protect itself against invasions from rapacious 
neighbours. The constant feuds between branches of the 
same people were first put an end to, and the law for 
maintenance of the peace first enforced, by standing armies. 
So long as these armies were composed of hired mercenaries, 
they could certainly become in the hands of unconscientious 
princes, such as Louis XIV., a means for the most desultory 
waging of war from motives of fame or gain. It has become 
quite otherwise since, after Prussia’s example, first in 
Germany and more and more also in other States, the 
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“Nation in arms” has taken the place of the paid army 4 
through the introduction of a general sense of the duty of q 


defence. This institution—the pet aversion of short-sighted 

sentimental politicians—will prove the most excellent help 

towards peace, as it extends further and is more fully per- 

fected. In increasing to the greatest degree the capacity for 
resistance—the power of self-defence—of a nation, it takes 
away from the neighbouring nations the inclination to make d 
desultory attacks. If in earlier days there lay in the weak- be 
ness of Germany a constant temptation for our excitable 
neighbours to amuse themselves with warlike enterprises at 
our expense ; now, thanks to our competence for war, the , 
chief source of disturbance of the peace in Europe has been 
to a certain extent obstructed, as is proved by the twenty- 
four years’ duration of peace (since 1871). And as the 
general sense of the duty of defence increases the power of 
self-protection of every nation, just as little on the other 
hand is it likely to seduce the strong to attack others. On 
the contrary, war becomes so serious a matter for every 
people, it encroaches so deeply on all its life interests, that it 
can be resolved upon only with unwillingness, only for the 
most weighty reasons. The decision lies certainly not 
directly with the people—with the mass of the citizens—but 
with the Government ; but no Government, however con- 
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stituted, will, under present circumstances, lightly assume 
the great risk of a war unless that seems to be in essential 
harmony with the common will of its people. And all those 
accidental and frivolous grounds of war, which in earlier 
times often lay in the caprice of sovereigns or in the intrigues 
of diplomatists, will in the future diminish more and more, 
and there will remain only those wars which arise unavoid- 
ably from collisions of the essential life interests of nations, 
and serve to protect what I have called their inalienable 
possession of an independent and self-respecting existence. 
It was with this feeling that King Wilhelm declared in the 
North German Reichstag a few months before the outbreak 
of the great war: “‘ Among the Governments, as among the 
nations of the present world, the persuasion is triumphantly 
progressing that the independent care of welfare, freedom and 
justice falls to every political community, and is incumbent 
upon it ; and that the defence power of every country is to be 
called upon only for the protection of its own independence, 
not for encroachment upon that of foreign countries.” 
Nevertheless, we must not deceive ourselves by imagining 
that all possible causes of war will ever be wholly cleared 
away out of the world so long as men are men. Instead of 
launching forth into optimistic illusions and well-meant peace 
projects, which might but too easily have exactly the oppo- 
site effect from that intended, it would certainly be better to 
recognise that precisely the continuing possibility of war and 
the consequent perpetual necessity of being prepared for war 
is, and ever will be, an excellent providential means for the 
moral education of nations. It is, once for all, so appointed 
in the world-order that life is a battle, and to be a man 
means, according to Goethe, to be a warrior. This seems to 
me to be the just conclusion from Kant’s premises in his 
writings above referred to. For if, as he says, the “‘ antagon- 
ism of powers,” alike universally throughout the world and 
in national life, is a means for the development of human 
capabilities, then indeed, with the entire extinction of this 
antagonism, the development of humanity would come to a 
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standstill,and the purpose of Providence would not be fulfilied, 
but rendered vain. Thus, it cannot surely be our duty to annul 
the antagonism of nations with a view to permanent peace, but 
only to take care that we cultivate to the most perfect possible 
competence all the powers of our people, physical and moral, 
in order to be equal to the unavoidable struggle for existence. 

And what means could be more suitable to this purpose 
than the education of the people in the school of the army ? 
Every other school is of value, more or less, only for some 
special knowledge or skill: the school of the army alone 
embraces the entire undivided man, body and soul. For 
the sons of the lower classes it continues the work of the 
national school, and accustoms them to cleanliness, punctual- 
ity, and order. For youths out of the Universities it offers, 
in physical exercise, a highly valuable counterpoise to the 
one-sidedness of literary culture, the exclusive head work of 
which is apt to starve the freshness and power of the youth- 
ful body. And for all, without distinction, it fosters those 
virtues which are the foundation of all civic cultivation and 
manly character: in the first place obedience, unconditional 
submission of the individual will to the general order, and to 
the authoritative will which represents it ; then, the courage, 
ability, and willingness on every occasion to lay down 
individual life for requirements of duty and honour, never to 
shrink from any danger or distress, and to be ready, if neces- 
sary, to sacrifice any earthly possession, even life itself, for 
the common weal. How easily does a community, which 
knows only a life of gain and pleasure in time of peace, sink 
into that practical materialism to which individual life and 
comfortable enjoyment of possessions is the highest good. 
But the exhortation, ‘Set not your heart on the good things 
which adorn this life with a transitory beauty !”(qa) is ever 





(a) “Nicht an die Giiter hange dein Herz, 

Die das Leben verganglich zieren ! 

Wer besitzt, der lerne verlieren, 

Wer im Gliick ist, der lerne den Schmerz !” 
ScHILLER—“ Die Braut von Messina.” 
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freshly brought home to a nation in arms by the earnest pur- 
pose of the military service. And we can hardly sufficiently 
appreciate the great value of the training of youth to strict 
obedience and respect for authority, especially in our times, 
when in other respects the bonds of social discipline and order 
are everywhere becoming dangerously lax. 

Obedience and courage, self-denial and fidelity,—it was 
with these sentiments that the youth of our nation, twenty- 
five years ago, left plough and workshop, desk and lecture 
hall, to hasten to the standard, in answer to the king’s appeal. 
And it was not only a flash of passing enthusiasm that 
inspired them ; the brave fellows did their duty under the 
severest tests —ain the thunder of battle and on toilsome 
marches, under the burning heat of summer, as through the 
winter’s snow and ice, in deprivations and hardships of all 
kinds, all vieing with one another, the student-volunteers 
from the Universities surpassing the others by their good 
example. That the University youths who took the field 
proved faithful even to death, is testified by this tablet here, 
with the names of those who remained “dead upon the field 
of honour,” to the eternal memory of the brave young men, 
and for the emulation of all succeeding generations. 

It is not every generation that is called upon to make a 
great military sacrifice for the Fatherland. But the disposi- 
tion and the strength of character which guarantee victory in 
war, must be nourished even in times of peace, and may also 
be given effect to in duties of peace. Thus, the German 
Universities regard it as their sacred duty to educate the 
youth entrusted to them in that genuine love of the Father- 
land which does not express itself in vain self-praise and 
proud contempt of other nations, but which consists of a pro- 
found feeling of grateful joy in the possessions of national 
life gained by our fathers, and of the firm will to emulate the 
latter in the virtues of the good citizen and soldier, in obedi- 
ence and fidelity to duty, in rectitude and courage. We 
know that this disposition, which rendered our armies uncon- 
querable in the last war, lives to this day in the Academic 
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youth ; and we hope that they will maintain it in the future, 
and resist the tempting voice of the rival spirits of impiety 
and disorder. They will the more surely succeed in doing so, 
the more they take to heart the old truth that all effort 
towards reformation of the world must begin with the quiet 
work of self-reformation. The battle which we have now to 
fight for the maintenance of our national possessions is, 
indeed, of a different kind from that of twenty-five years ago, 
but the watchword remains ever the same; Kant’s categori- 
cal imperative holds good: Let each to-day do his duty as if 
the action were for all time! 


[This discourse has been translated for the Juridical Review by 
Heien Situ. ] 
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THE NEW VALUATION ACT. 


Y the Lands Valuation (Scotland) Amendment Act, 1895, 

(58 & 59 Vict. c. 41) a long recognised blemish on 

our rating system has been corrected, and one of the most 
fertile sources of litigation in the Lands Valuation Appeal 
Court removed. The general rule for valuing lands and 
heritages for rating in Scotland is laid down in section 6 of 
the original Valuation Act of 1854. It is to take “ the rent 
at which, one year with another, such lands and heritages 
might, in their actual state, be reasonably expected to let 
from year to year.” If the statute had stopped there, it 
might fairly have been argued that rateable property fell to 
be valued each year as it stood at the date of the valuation, 
and, if improvements had been effected upon it by the tenant 
during the previous year, that these were to be taken into 
account. But the statute does not leave matters in this 
position, for it goes on to provide that when subjects let on 
a lease for not more than thirty-one years in the case of 
minerals, and not more than twenty-one years in the case of 
other subjects, are “ bond fide let for a yearly rent condi- 
toned as the fair annual value thereof, without grassum or 
consideration other than the rent, such rent shall be deemed 
and taken to be the yearly rent or value of such lands and 
heritages in terms of this Act.” This provision no doubt 
had its origin in the policy of the Scottish rating statutes, 
under which proprietors and occupiers are jointly assessed. 
To carry out this principle equitably towards both in the 
case of an ordinary lease, it was deemed necessary to adopt 
the stipulated rent as the sole criterion of rateable value. 
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Otherwise the lessor might be assessed on a rent he never 
received. ‘The provision, however, has been interpreted by 
decisions of the Court so as to have a much wider application. 
It has been held that, where a tenant takes a piece of ground, 
or other subject, on a lease for not more than twenty-one 
years, and erects buildings, &c., on it, the annual value of 
the buildings, however great, cannot be entered in the valua- 
tion roll during the currency of the lease, if the letting, when 
the lease was entered into, was a bond fide one, and without 
grassum or consideration other than the rent. The latest of 
these decisions (Coltness Iron Company v. Assessor for 
Lanarkshire, 1895, 32 §.L.R. 426), brings out in strong 
relief the anomalous character of the rule. The Coltness 
Iron Company, as tenants of the ironstone and other minerals 
in part of the estate of Harthill under a twenty-five years’ 
lease (which contemplated erections), had erected certain 
miners’ houses on the Harthill lands, paying a rent of £10 for 
the land so used. These houses were let at rents amounting 
in cumulo to £649, 14s.; and the lease being for more than 
twenty-one years, the Iron Company were entered as pro- 
prietors of the houses, as required by section 6 of the Valuation 
Act of 1854, the miners being entered as the tenants and 
occupiers of the houses, and the annual value was inserted as 
£649, 14s. On the expiry of the twenty-five years’ lease 
a new lease was entered into for seven years, and it was held 
by the Court that, the lease being for less than twenty-one 
years, the houses must be dropped out of the valuation roll 
altogether. Under the statute it was only competent to 
enter the land at the stipulated rent of £10, with the land- 
lord as proprietor and the Coltness Company as tenants. 
The fact that the new lease was for less than twenty-one 
years, and that alone, caused, accordingly, a drop in the 
rateable value of the subjects of £649, 14s. There can be no 
doubt that a large amount of property escaped taxation under 
this anomalous rule. The subject was strongly commented 
upon before the Select Committee on Rating and Valuation 
in Scotland of 1888. They found it proved “that many 














Tet 
che 
a 
a 
































THE NEW VALUATION ACT. 57 


thousands of pounds of rental or annual value, especially in 
great towns, escaped valuation and local taxation under the 
statutory provision as it has been authoritatively interpreted,” 
and recommended a remedy for the evil. Their report is 
dated 30th July, 1890, and it is perhaps characteristic of our 
legislative methods that the remedy was not obtained for 
five years. 

But a remedy has at length been provided by the Legis- 
lature in the Act of last session. It enacts that a proviso 
shall be added to section 6 of the Valuation Act of 1854, 
providing that in the case of leases of twenty-one years 
(minerals thirty-one) and under, when the lessee has made 
or acquired erections or structural improvements on the 
subjects let, “Such erections or structural improvements 
shall be deemed to be lands and heritages within the meaning 
of this Act, and such lessee shall be deemed to be proprietor 
thereof for the purposes of this Act, and the Assessor shall 
ascertain the yearly value of such erections or structural 
improvements as a separate subject, by taking the amount of 
rent stipulated to be paid under such lease or agreement at 
which, one year with another, the subjects let, and such erec- 
tions or structural improvements might together, in their 
actual state, be reasonably expected to let from year to year, 
in consequence of such erections or structural improvements 
having been made, and shall make a separate entry thereof 
mn the valuation roll, setting forth all the particulars relating 
thereto as hereinbefore provided with respect to other lands 
and heritages.” Three classes of erections or structural 
improvements are, however, exempted—viz., those made (1) 
for agricultural purposes ; (2) exclusively for the purpose of 
working and cleaning minerals; and (3) certain coke-ovens 
or similar structures. The Act, it will he seen, corrects the 
anomaly complained of by treating the tenant as proprietor 
of his improvements, thus giving legislative sanction to a 
practice which assessors have persistently endeavoured to 
introduce in the face of innumerable adverse decisions—viz., 
that of entering such subjects twice, or as two separate 
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properties, in the valuation roll. To make the change clear 
it may be explained that prior to 1895 three rules were 
recognised in dealing with tenants’ improvements under the 
6th section of the Act of 1854. 

(1.) The case corrected by the recent Act. Where there 
was a lease of ordinary duration with a bond fide rent, 
neither the landlord nor the tenant could be entered in the 
roll for the value of the tenants’ improvements till the lease 
fell in, and the same held good if an increase of rent was 
obtained by sub-letting. 

(2.) Where the lease was of ordinary duration, but a 
grassum or other consideration was payable besides the rent 
—then the value of the tenant’s improvements and the 
increase of rent paid by sub-tenants were both entered in the 
valuation roll, the lessor being enrolled as proprietor, and the 
lessee as tenant and occupier in respect thereof. 

(3.) Where the lease was of extraordinary duration, the 
assessor was entitled to leave the stipulated rent out of view 
and value the subject from year to year. He accordingly 
took into account any additional value from improving or 
sub-letting the subject, and he was directed to enter the lessee 
as proprietor in the sense of the Act. For assessments on 
this additional value the lessee had no relief against the 
lessor, the section only permitting him to deduct in paying 
his rent such proportion as should correspond to the rent he 
paid as compared with the amount of the valuation. Sub- 
letting is not dealt with by the new statute, but in the case of 
tenants’ improvements the Act to some extent assimilates the 
first of these cases to the third, by enacting that the lessee 
shall be entered as proprietor of the erections or structural 
improvements he may have made on the subject during the 
lease. The two cases differ, however, in this respect that in 
the first the roll will now exhibit a double entry for that 
purpose, the tenant being enrolled as proprietor of his 
improvements only—not of the whole subject. All tenants’ 
erections or structural improvements, save and except the 
three classes specially exempted, will, therefore, now appear 
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in the valuation roll under one or other of the rules 
mentioned. It will be well, however, for conveyancers and 
others, at the inception of a lease where improvements by the 
tenant are contemplated, to keep in view the different effects 
as regards rating according as the lease is—(1) with or with- 
out a grassum, and (2) under or above twenty-one years. 

It is probably too much to expect that the new Act will 
work quite smoothly without some judicial interpretation. 
The words, “ erections or structural improvements ” in them- 
selves indicate to some extent the nature of the improve- 
ments that are to be dealt with. They do not, however, 
supply a canon of construction that will meet every case. 
If a tenant paints and papers a house, these are improve- 
ments which the assessor has nothing to do with. But if 
the tenant puts up, say a greenhouse, the assessor would 
require to deal with it as an “ erection”—at least if it was 
of such dimensions as to possess an appreciable annual value. 
A more difficult question would arise if a tenant, let us 
suppose, put a new roof on his house. It might be con- 
tended for the assessor that this was a “structural improve- 
ment” upon the house. And in the sense that a new 
roof is generally better than an old one, the house would 
certainly be improved—it would command a higher rent. 
On the other hand, the tenant’s reply is obvious—viz., that 
his operations must be regarded entirely in the light of 
necessary repairs. When such a question does come before 
the Court, the decision will no doubt turn upon whether the 
tenant’s operations have merely replaced a part of the 
structure in disrepair by something similar in kind and 
quality, or substituted something which so substantially 
enhances the value of the subject that it can be accurately 
described as a “structural improvement.” 

Another question arises in regard to the permanency of 
the improvements. Formerly only permanent improvements, 
or such as would outlast the lease, were allowed to appear in 
the valuation roll. Thus surface-drainage, or sheep-drains, 
and lime put on pasture land as a top-dressing, were held to 
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be temporary improvements of which the tenant got the 
main benefit during his lease, and were, therefore, not to be 
entered in the valuation roll (Dunlop, 1858, 20 D. 1355). 
Where, however, the improvements were of a permanent 
character, so that at the end of the lease the subject had an 
enhanced value to the proprietor, it was held that they fell 
to be entered. Buildings, covered drainage, fixed machinery, 
fencing, and in particular, wire-fencing, roads, and ditches, 
and the like, have all been held improvements of a per- 
manent sort (Home, 1858, 24 D. 1451, &c.). Under the 
new Act the attribute of permanence seems to be dispensed 
with. The words, “erections or structural improvements,” 
are unqualified, and are wide enough to cover erections or 
improvements however temporary in their naturé. More- 
over, the Act declares that they ‘shall be deemed to be 
lands and heritages within the meaning of this Act” (z.e., the 
Act of 1854); and the fact of their not outlasting the lease 
loses its significance in view of the new provision that the 
lessee alone shall be rated in respect of them. Accordingly 
it would seem difficult in future to exclude any erections or 
structural improvements of the tenant whatever, so long as 
they have an appreciable annual value. 

The abolition of the distinction between permanent and 
non-permanent improvements will not affect agricultural 
subjects, as these are specially excepted from the Act. In 
the case of other subjects it may, however, give rise to 
troublesome questions—e.g., in regard to machinery. ‘The 
phrase, “erections or structural improvements,” would pro- 
bably be held to include “machinery fixed or attached to 
any lands or heritages,” though the words do not seem 
particularly well chosen for the purpose. Whether their 
meaning will eventually be stretched to include other 
machinery which hitherto has been regarded as purely move- 
able is another question. Determined efforts have recently 
been made from time to time to have such machinery 
assessed, and it may be that the phraseology now employed 
in the statute will be founded on to obtain a relaxation of 
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the rule as to “attachment.” Such an attempt will no doubt 
fail, for whatever criticism may be passed on the language of 
the Act it certainly seems to make no change in this respect. 
The improvenent must be “structural,” which implies a 
certain degree of attachment to or incorporation with the 
existing subject. And similarly, the “erection” contemplated 
would seem something more than a boiler, engine, or machine, 
however heavy, merely “sitting” in its place. It is true 
the Act declares that the erections and improvements “ shall 
be deemed to be lands and heritages” and valued ‘“‘as a 
separate subject.” It is thought, however, that the 
established rules as to the physical attachment of machinery 
necessary to make it rateable will be held as unaltered by 
the new Act. 

The Act applies to erections or improvements whether 
made or acquired by the tenant. The latter enactment is 
probably intended to cover such a case as Graham Brothers, 
1871, 11 Macp. 982, where the original tenants of a wood- 
yard put up certain erections, under a lease which gave them 
right to dispose of. the erections to their successors in the 
land or to remove them. The succeeding tenants, Graham 
Brothers, acquired right to the erections under this clause, 
and got a new lease in their own names with a similar pro- 
vision. The erections did not, therefore, belong to the land- 
lord at all. The rent did not include them, and it was held 
that Graham Brothers were properly entered in the valuation 
roll as proprietors of the erections at a separate value from 
the ground, which was entered at the rent payable under the 
lease. The doubts which have more than once been expressed 
as to the soundness of this decision will now be set at rest by 
the statutory enactment. 

Turning now to the exceptions, there are three classes of 
erections or structural improvements to which the Act does 
not apply and which consequently will be regulated by the 
law as it formerly stood. These are :— 

(1.) ‘Any erections or structural improvements made or 
acquired for agricultural purposes by the lessee of subjects 
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wholly or mainly agricultural.” The limitation both as to 
the class of improvements and the nature of the subject 
improved may give rise to a little difficulty of interpretation. 
The Catalogue of improvements set forth in the schedule to 
the Agricultural Holdings (Scotland) Act, 1883, will no 
doubt be some guide to assessors. It does not seem very 
clear, however, whether a farm dwelling-house will fall within 
the exception or the rule. 

On the question whether the improved subject is wholly 
or mainly agricultural, assessors may also get some light from 
the decisions under the Act just mentioned. In the first of 
these (Mackintosh v. Lord Lovat, 14 R. 282), it was held 
that a hotel and thirty acres of land let together as one sub- 
ject could not be described as being “ wholly agricultural,” 
“wholly pastoral,” or “in part agricultural and as to the 
residue pastoral,” and, therefore, did not fall under the 
description of holding contemplated by the Act. In a sub- 
sequent case (Taylor v. E. of Moray, 19 R. 399) it was 
decided that the Act did not apply to subjects of about three- 
quarters of an acre in extent, one-third of which was occupied 
as a dwelling-house and garden, and the remainder as a grass 
park—the rent of the whole being £3, and the annual value 
of the land 15s.—in respect that the house and garden were 
the principal subjects, and not accessories to the land, and 
could not be regarded as either agricultural or pastoral. 
The test apparently is, which must be held the principal 
subject ? 

(2.) Under the second exception it is enacted that the 
rule of entering tenant's improvements separately shall not 
apply “‘ to any erections or structural improvements made or 
acquired and used exclusively for the purpose of working or 
cleaning minerals let under such lease or agreement as afore- 
said” (i.e., thirty-one years and under), “in respect of which 
minerals rent or lordship is stipulated to be paid.” The 
favoured improvements in this case will include underground 
workings, and the engines, machinery, workshops, and other 
plant and buildings (not being dwelling-houses), occupied 





a 
ve 
Bec 
$6 
: 
* 
A 





RG Bay enproeit ee yi PEON AO 


eae 
Sadia a 








oe 


i 
me 
4 
a 
Ee 
& 
ba 








THE NEW VALUATION ACT. 63 


and used for the purposes of a mine, and situated within the 
boundaries of the land comprised in the lease.(a) 

As the exception does not embrace miners’ dwelling- 
houses, such a case as that of the Coltness Iron Company, 
cited above, cannot recur. Where land is leased separately 
from the minerals for less than twenty-one years, and erections 
for working the minerals are put up thereon by the tenant, 
the case will fall under the rule of the new Act and not the 
exception. The tenant will be entered as proprietor of the 
erections, and they will be separately valued and enrolled 
(Dalmeny Ou Company v. Assessor for Linlithgowshire, 
11 R. 566). 

(3.) The third exception applies to coke-ovens, or other 
structures in which coal or other minerals are treated, where 
the rent or lordship stipulated in the lease for such coal or 
other minerals is calculated upon the coke or other minerals 
as treated in such ovens or other structures. The equity of 
this exception is also obvious. The coke-ovens enable 
the tenant to treat the minerals more efficiently, and pre- 
sumably the stipulated rent will vary accordingly. There 
is, therefore, no necessity for a double entry. Moreover, 
such structures can seldom, if ever, be let except in conjunc- 
tion with the minerals to be treated, and these being entered 
in the valuation roll at their proper value, the coke-ovens, 
which are attached thereto, must be held (if they are to be 
valued at all), as included in that valuation as mere acces- 
sories to the minerals (Coltness Iron Company v. Assessor 
Sor Linlithgowshire, 10 R. 21). 

The only other reform introduced by the Act is the 
power conferred on the magistrates and council in any burgh 
to delegate their functions in hearing valuation appeals and 
complaints. This they may now do to a standing committee 
of their own number, consisting of not less than seven nor 
more than fifteen, of whom three shall be a quorum. 
Hitherto the whole council, in some cases consisting of 





(a) Vide English Rating Act of 1874. 37 & 38 Vict. c. 54, sec. 7. 
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thirty or more members, discharged this duty. Under the 
Valuation of Lands (Scotland) Amendment Act, 1879, the 
Commissioners of Supply (now the County Council) were 
directed to delegate their duties under the Valuation Acts 
to a similar committee appointed in terms of the Act. They 
had no option, however, such as is reserved to the burghs. 
The appointment of a committee in counties was compulsory. 
There can be little doubt as to the advantage of this change. 
It will assist in securing a more certain constitution of a use- 
ful and not unimportant tribunal, and probably greater 
uniformity of decision. 

Those who framed and promoted the Act are to be con- 
gratulated on having effected an amendment of the greatest 
importance in rating law. It must, however, be matter of 
regret that they were unable to carry a more comprehensive 
measure which would have embraced the remaining and 
equally important recommendations of the Committee of 
1888. Space permits a reference to only one or two of 
these—e.g., that one Lands Valuation Appeal Court, con- 
sisting of three judges, should be substituted for the present 
anomalous system ; that all local rates should be levied on 
one valuation of rental, whether gross or net; that more 
satisfactory rules should be laid down for the classification 
of different kinds of property for differential rating under the 
Poor Law Act of 1845, &c. The numberless small amending 
Acts, which nowadays embarrass most departments of law, 
seem specially to be deprecated in a branch of administrative 
law such as the valuation of property for rating. 


S. B. ARmour. 

















A MOOT POINT IN THE LAW OF LARCENY. 


A RATHER fine and subtle point is raised in connection 
with the law of larceny by the question of the criminal 
liability of a person to whom goods have been trans- 
ferred or money paid under a mistake of which he takes 
advantage, either at the time of payment or transfer, or at a 
subsequent period. It is proposed in this paper to discuss 
the three latest cases of importance on the subject, viz. :— 
The Queen v. Middleton (2 C.C.R. p. 38), The Queen v. 
Ashwell (16 Q.B.D. p. 190), and Zhe Queen v. Flowers 
(16 Q.B.D. p. 648), to state the apparent ratio decidendi in 
each case, to compare them together, and to show how they 
are reconcilable. It is also my intention to discuss in 
connection with these cases a similar case stated in the 
Digest (lib. 47, 2, 21, 1), and to attempt to explain the 
principles on which it is capable of being distinguished. 

The Queen v. Middleton was decided in 1873: the 
following is a brief abstract of the facts :—The prisoner had 
the sum of 11s. standing to his credit in a Post Office Savings 
Bank ; he was desirous of withdrawing 10s., and gave notice 
as required : the clerk at the office inadvertently referred to 
the wrong letter of advice and put upon the counter the sum 
of £8, 16s. 10d. ; the prisoner was aware of the mistake, but 
nevertheless took up the money and went away. It was 
held by a majority of the Court of Crown cases reserved that 
he was rightly convicted of larceny. The opinion of the 
majority of the judges who were for affirming the conviction 
(Cockburn C.J., Blackburn, Mellor, Lush, Grove, Denman, 


and Archibald J.J.) appears to have been based _ the 
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following course of reasoning :—To constitute larceny there 
must be a taking cnvito domino and cum animo furandi ; 
but where the animus furandi, the intention to steal, is 
present, the obtaining possession may amount to “ taking” 
in the technical sense, even though the owner parted with 
the physical possession to the prisoner: “ We find that it 
has been often decided that where the true owner did part 
with the physical possession of a chattel to the prisoner, and 
therefore in one sense the taking of the possession was not 
against his will, yet of it was proved that the prisoner from 
the beginning had the intent to steal, and with that intent 
obtained the possession, it is sufficient taking” (p. 48). 
Another question was raised—viz., Whether, assuming that the 
clerk had authority to pass the property, his intention to 
part with the property prevented the offence from being 
larceny ? This question was decided in the negative. ‘ At 
common law the property in personal goods passes by a 
bargain and sale for consideration, or a gift of them accom- 
panied by delivery; and it is clear, from the very nature of 
the thing, that an intention to pass the property is essential 
both to a sale and to a gift... . In the present case the 
property never did vest in the prisoner at all. There was 
no contract to render it his which required to be rescinded ; 
there was no gift of it to him, for there was no intention to 
give it tohim or to anyone. It was simply a handing it over 
by a pure mistake, and no property passed” (pp. 43, 44). 
The majority of the judges who affirmed the conviction 
seem, on the whole, to have decided that Middleton com- 
mitted theft, on the same grounds that a man may be said to 
commit theft who borrows property fraudulently intending to 
convert it. 

They do not seem to have considered whether he would 
have been guilty of larceny had he been aware of the mistake 
at the time, but not till a subsequent period been guilty of a 
fraudulent conversion. 

Lord (then Baron) Bramwell delivered a vigorous dissent- 
ing judgment ; he laid great stress on the necessity of the 
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taking being “‘invito domino ;” he treated the case ‘‘ where 
possession was fraudulently obtained, animo furandi, from 
the owner, who did not intend to part with the property,” as 
brought within the rule “ by artificial, technical, and unreal 
reasoning,” and maintained that “where the domius has 
voluntarily parted with the possession, intending to part 
with the property in the chattel, it has never yet been held 
that larceny was committed, whatever fraud may have been 
used to induce him to do so, nor whatever may be the 
mistake he committed ; because in such case the dominus is 
not ¢nvitus. . . . It is not necessary that the property should 
pass ; the intent it should is enough” (p. 55). 

In The Queen v. Ashwell (decided in 1885) the prisoner 
asked the prosecutor to lend him a shilling ; the prosecutor 
inadvertently gave him a sovereign instead ; the prisoner was 
not aware of the mistake at the time, but on afterwards 
discovering it, converted the sovereign. He was convicted 
of larceny, and in the Court for Crown cases reserved the 
judges were equally divided in opinion, and the conviction 
was allowed to stand. Mr. Justice Cave (who was of opinion 
that the conviction was right) reasoned as follows :—‘“ If the 
prisoner acquired lawful possession of the sovereign when 
the coin was actually handed to him by the prosecutor, there 
as no larceny, for at that time the prisoner did not steal the 
coin; but, if he only acquired possession when he discovered 
the coin to be a sovereign, then he is guilty of larceny, for at 
that time he knew that he had not the consent of the owner to 
his taking possession of the sovereign as his own, and the 
taking under those circumstances was a trespass” (p. 200). 

Acceptance of possession, argued the learned judge, is not 
to be presumed where it would involve the possessor in legal 
responsibility; as Ashwell took the sovereign under a mistake 
he cannot be said to have accepted the possession, and 
accordingly the coin was not in his possession at all until he 
discovered the error. On these grounds Ashwell’s case may 
certainly be taken out of the general rule that an innocent 
taking followed by a subsequent fraudulent appropriation is 
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not larceny, and the conviction is capable of being sup- 
ported without impairing an old and_ well-established 
principle. 

For, according to the argument of Cave J., there was 
no innocent taking in Ashwell’s case, as the coin could not 
properly be said to have been in his possession until he 
discovered the mistake, and the case, therefore, is totally 
different from that of a person who bona fide borrows a 
chattel and then fraudulently converts it, or from that of a 
carrier, who, without breaking bulk, converts goods that have 
been bailed to him for carriage and delivery. 

Denman J. (at p. 223) considered the case analogous 
to that of a man who finds property that has been lost, and 
fraudulently appropriates it, knowing to whom it belongs and 
being in a position to restore it. It might be argued that 
the prisoner ought only to have been convicted of the larceny 
of 19s., since he intended to borrow, and believed he was 
actually receiving, the sum of 1s. But although an argu- 
ment of this kind might be sound enough in an action for 
money had and received, it is not applicable to the case under 
consideration ; Ashwell was in the position of a man who 
intending to borrow, and believing that he is receiving a less 
valuable chattel (e.g., a copper watch), receives instead one of 
greater value (e.g., a gold watch); the sovereign must be 
regarded for this purpose as a chattel of greater value than 
that which the prisoner intended to borrow. 

In The Queen v. Flowers (a case decided in 1886, and 
somewhat similar in its facts to The Queen v. Ashwell), the 
conviction was quashed, on the ground that the Recorder 
before whom the prisoner was tried, misunderstanding the 
true meaning of The Queen v. Ashwell, directed the jury that 
if the prisoner received the money innocently, but afterwards 
fraudulently converted it to his own use, he was guilty of 
larceny. 

Manisty J. said that “ the difference of opinion amongst 
the judges in that case (Regina v. Ashwell) was founded on 
the facts of the case, and on the application to those facts 
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of the settled principle of law, that innocent receipt of a 
chattel, coupled with its subsequent fraudulent appropria- 
tion, does not amount to larceny. Some of the judges thought 
that the facts of that case did not show an innocent reception 
of the sovereign, and said that it was larceny, others thought 
that the reception was innocent, and held that it was not 
larceny” (p. 646). It thus appears that the two cases of 
The Queen v. Ashwell and The Queen v. Flowers are not in 
reality inconsistent, although Sir James Stephen, in his 
“ Digest of the Criminal Law,” seems to think that there is a 
difficulty in their reconciliation (v. notes on Art. 325, 5th ed.). 
The Queen v. Ashwell leaves untouched the old rule as to an 
innocent taking followed by fraudulent appropriation (which 
said rule is expressly recognised in The Queen v. Flowers), 
and merely raises the question whether the facts proved in 
Ashwell’s case amounted to an innocent taking, and whether 
the prisoner, before the discovery of the mistake, could be 
said to be in possession of the sovereign at all. 

This being the true explanation of The Queen v. Ashwell, 
it will be seen that it is perfectly consistent with The Queen 
v. Middleton, for in neither case was the reception innocent. 

The passage in the “ Digest” above referred to (and which 
is compared by Mr. Monro, in his edition of the title “de 
furtis,” to Regina v. Middleton) is as follows :— 

“ Si is, qui viginti nummorum saccum deposuisset, alium 
saccum, in quo seit triginta esse, errante eo qui dabat accep- 
erit, putavit autem illic sua viginti esse, tenert furti decem 
nomine placet” (D. 47, 2, 21,1). Gothofred adds this note, 
“ Est enim furtum, cum quis indebitos nummos sciens accipit, 
hie autem creditor, vel saltem decem indebita accipit.” 
Pothier says, “ Nam circa alia viginti, non habuit voluntatem 
furandi, sed sua recipiendi.” Mr. Monro distinguishes this 
case from The Queen v. Middleton on the ground that “ the 
thing taken is divisible.” If this is the sole ground of dis- 
tinction that can be urged, the two cases may be said to be 
in reality similar, for in both of them the sum really due was 
capable of being severed from what was erroneously paid over. 
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The following imaginary case is really analogous to that put 
in D. 47, 2:— 

A, the owner of a flock of 20 sheep, obtains leave from B 
to put them in B’s field; B subsequently drives back on to 
A’s premises 30 sheep of his own, believing them to be A’s. 
A knows that B is driving back 30 sheep instead of 20, but 
receives them in the belief that his own 20 are among them. 
A could scarcely be said, in the case supposed, to be guilty 
of the theft of more than 10 sheep. 

It should be noted that both this case and that stated in 
the “Digest” are cases of bailment, and that the bailor 
believes that he is receiving back the identical things bailed. 


T. W. MarsHALL. 


[It is understood that in Scotland both cases mentioned above would in 
practice be charged as theft.—Ep., Jurid. Rev. | 
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GOODWILL IN BUSINESS. 


HE doctrine of goodwill—intimately associated though it 
be with the law of Partnership, expounded by the lead- 
ing writers on that subject, and mainly elucidated through 
cases arising between former partners—is a matter with regard 
to which the Partnership Code is practically silent. This 
silence in the Act of 1890 is, however, perfectly reasonable, as 
although in practice questions of goodwill have most frequently 
been treated in connection with dissolved partnerships, this is, 
logically speaking, a mere accident ; for the rules bearing upon 
the disposal of goodwill fall naturally under the law of Sale or 
of Property. But it has unfortunately resulted the’ ~ 'aw on 
this most important subject is entirely “case law, .ud must 
be deduced from a series of not very well known and not too 
consistent decisions. Some examination of these may be of 
interest in view of the fact that recently the House of Lords 
has declared the law on a leading point in a sense, be it said, 
entirely agreeable to lay ideas of common fairness and 
equity, but at the same time completely reversing what has 
for fully ten years past been regarded as the settled rule, and 
reverting to what was, though with less unanimity, followed 
as good law for the preceding twelve years. 

What is meant by goodwill? The term was originally 
one of the market-place rather than of the law courts, and to 
the business man it meant, and still means, the aggregate 
advantages arising from the business connection, reputation, 
and favourable situation of an established trading concern, 
including (in the popular understanding) the negative advan- 
tage of freedom from the competition of the vendors. The 











THE JURIDICAL REVIEW. 


weight of authority has, however, given to goodwill a mean- 
ing, not merely differing, but recognised by the Courts 
themselves as differing materially from the ordinary lay con- 
ception of it. 

Of goodwill in the legal sense Lord Eldon may be said 
to have been the founder. He had occasion to consider its 
incidents in a series of cases, and embodied his conclusions in 
a set of “declarations,”(a) of which subsequent case law is a 
development rather than a correction. “The goodwill,” says 
he,(d) ‘which has been the subject of sale is nothing more 
than the probability that the customers will resort to the old 
place. Fraud would form a different consideration, but if 
that event was prevented by no other means than those which 
belong to the fair course of improving a trade in which it was 
lawful to engage, I should in imposing it carry the effect 
of any injunction to a much greater length than any decision 
has sanctioned.” It has been doubted whether Lord Eldon 
intended this definition to be exhaustive, and in later cases it 
has not been so treated. In particular “the old place” has 
been regarded as in many instances of little moment. The 
business of a large wholesale house depends but little on 
whether its headquarters are in Fleet Street or the Strand, 
and that of a newspaper probably still less; while experience 
has shown that to a well-established foreign shipping busi- 
ness fixity of local habitation is an element so compara- 
tively unimportant as not to militate against. a change 
of headquarters even from Scotland to England. Weigh- 
ing such considerations as these Vice - Chancellor Wood 
gave(c) a more comprehensive definition of goodwill 
than that of Lord Eldon. ~“ Goodwill must mean every 
advantage, every positive advantage, if I may so express 
it, as contrasted with the negative advantage of the late 
partner not carrying on the business himself, that has 
been acquired by the old firm in carrying on its business, 
whether connected with the premises in which the business 





(a) See Cook v. Collingridge,; College, 2 Ed. 215 ; 27 Bev. 456 ; Jac. 607. 
(b) Cruttwell v. Lye, 17 Ves. 335. (c) Churton v. Douglas, Johns. 174. 
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was previously carried on, or with the name of the late firm, 
or with any other matter connected with the benefit of the 
business.” Commenting on this, Sir George Jessel (whose 
experience in these questions gives him a weight hardly 
second to that of Lord Eldon himself) said,(a) “ Attracting 
customers to a business is a matter connected with carrying 
it on. It is the formation of that connection which has 
made the value of the thing the late firm sold, and they 
really had nothing else to sell in the shape of goodwill ;” 
and he goes on to ridicule the idea that the personal connec- 
tion of the late firm was not among the incidents of the 
goodwill. Lord Esher is understood to hold a similar 
view. Lord Justice Lindley in his treatise merely states 
that the value of goodwill depends on the chance of being able 
to keep the connection together and to improve it. ‘The most 
recent, as it is one of the most satisfactory of definitions is 
that of Lord Herschell in the case of Zrego v. Hunt,(b) 
where after reciting those of Vice-Chancellor Wood and Sir 
Sir G. Jessel he says: “It is the connection thus formed 
together with the circumstances, whether of habit or otherwise, 
which tend to make it permanent that constitutes the good- 
will of a business. It is this which constitutes the difference 
between a business just started which has no goodwill 
attached to it and one which has a goodwill. The former 
trader has to seek out his customers from among the com- 
munity as best he can ; the latter has a custom ready made. 
He knows what members of the community are purchasers of 
the article in which he deals and are not attached by custom 
to any other establishment.” 

Such being the nature of goodwill, what are the legal 
incidents of a sale? Obviously to a purchaser the value of 
“the probability of the old customers resorting to the old 
place,”—of “the positive advantages” spoken of by Wood 
V.C.,—of the “personal connection” (whichever expression 
may be most fitting), must depend on the presence or absence 





(a) Ginesi v. Cooper, 14 Ch. D. 596. 
(6) Ap. Ca. [1896]; T.L.R. 5th Dec., 1895; Vol. xii. p. 80. 
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of a right in the vendor—(1) to continue in the old busi- 
ness ; (2) in the old neighbourhood ; (3) under the old style ; 
(4) to solicit his old customers to deal with him ; or (5) to 
continue to deal at all with former customers—and all these 
elements have formed the subject of judicial consideration. 
The first three may conveniently be considered together. It 
has been well said that to the lay mind it is startling to be 
told that if one buys a business and its goodwill, the seller 
may immediately enter into competition with him next door. 
Yet this is well settled law. The question first came before 
Lord Eldon in the case of Cruttwell v. Lye, in which an 
injunction was asked to restrain the defender from carrying 
on the trade of a carrier of goods between Bristol, Bath, and 
London. He, having previously carried on such a business, 
had become bankrupt, and his trustee had judicially sold the 
goodwill of his business. Subsequently the bankrupt resumed 
carrying between the same termini, but by a different route, 
advertising the fact and giving out that he had been reinvested 
in his business. There was also reason to believe that he had 
approached his old customers with the view of getting their 
support. The only injunction asked was, however, one of 
absolute restraint. In the opinion of the Lord Chancellor 
there was nothing in the Bankruptcy Acts upon which 
the Court could hold that he might not engage in the 
same trade and by the same routes as before ; while, he not 
being a party to the sale, no implied contract on his part 
could be derived from it. The injunction was therefore 
refused. In several subsequent cases (a) the principles here 
applied were again considered, and were extended to the sale 
of goodwill as part of the assets of a firm at a general dissolu- 
tion by efflux of time, and on a realisation by a surviving 
partner ; the goodwill being held incapable of valuation as if 
the former partners were bound to retire, this being a con- 
dition which it would be absurd to impose on them on the 
partnership being brought to an end independently of their 





(a) Cook v. Collingridge, supra ; Johnson v. Helleley, 34 Beav. 63; Hall v. 
Barrows, infra. 
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will. In at least two cases,(a) however, express notice was 
directed to be given in advertising the sale that absence of 
competition was not an element in the transaction—thus indi- 
cating recoguition of a difference between the popular con- 
ception of goodwill and that to which the law had begun to 
lend its sanction. 

Notwithstanding these cases, it might quite well have 
been held that in the case of a perfectly voluntary sale the 
vendor was under an implied obligation not to compete. 
There is the highest authority for thinking that, had such a 
view been adopted, it would have been neither matter for 
complaint nor at variance with the cases just noticed.(b) 
But it was otherwise determined in the leading case of 
Churton v. Douglas.(c) Here one Douglas, who had parted 
with all his interest in the business of stuff merchants, carried 
on in name of John Douglas & Company, Bradford, started 
a similar business in the neighbourhood, and under the old 
name, with former employés of his old firm as partners. 
The vendee filed a bill for an injunction restraining him, 
The Court held—(1) That he was entitled to carry on business 
by himself or others, and that in the immediate neighbour- 
hood ; but (2) the purchasers were alone entitled to use the 
name of the old firm, and (3) to represent themselves as 
successors of the old firm, the defender having no right to 
give himself out as carrying on in succession to, or con- 
tinuation of, the former concern ; (4) that even in his own 
name, being the only one appearing in the old firm, the 
defendant had no right to carry on in the old place. 
He was accordingly restrained from alone or in connection 
with others holding out that he was carrying on business in 
continuation of, or succession to, Messrs. Douglas & Company. 
This decision has been consistently followed, and it must 
now be treated as settled that when the goodwill of a 
business is sold, the vendor does not by reason only of that 





(a) Johnston v. Helleley, 34 Beav. 63 ; Hall v. Barrows, 33 L.J.(Ch.) 204. 
(b) See Lindley L.J. in Pearson v. Pearson, and Herschell L.C. in Trego v. 
Hunt. (c) Johns, 174. 
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sale come under a restriction not to carry on a competing 
business.(@) Such a restriction may, however, in certain 
exceptional cases be implied without being absolutely 
expressed.(b) It has just been shown that the seller has no 
right to the old name, and this probably holds even if the 
name be his own, to the limited extent of requiring him so 
to use it as to avoid holding himself out as continuing the 
old firm. Conversely, the vendee has an absolute right to the 
use of the name, subject only to such precautions as may be 
required to prevent the vendor incurring, or being supposed 
to incur, liability by “ holding out,” a restriction which, in a 
purchase from an executor, or from a bankrupt estate, is 
practically a vanishing quantity. 

The first three of the elements mentioned as affecting the 
value of a purchase of goodwill have now been discussed. It 
remains to consider the other two, relating to the extent to 
which a vendor, entitled, as we now know, to continue in 
business, may solicit custom from, or even deal with, those 
who were his customers before the sale. 

As regards solicitation, the pendulum of judicial opinion 
has swung to and fro, and has only within the last few weeks 
taken up what promises to be a position of rest. The cir- 
cumstances in the oldest of the cases, Cruttwell v. Lye, were 
such as might have given rise to the question, inasmuch 
as in the Lord Chancellor’s view overtures to former 
customers seem to have been established. Even, however, 
had a decision favourable to liberty been come to, it could 
only have had a comparatively narrow authority, as the case 
was one of sale not by the defender, but by his trustee in 
bankruptcy, and so no implied personal covenant could be 
raised against the defender. The only injunction asked 
being one of absolute restraint, the narrower question was 
not even argued. The right of solicitation continued to 
be a moot point until in 1872 it was sharply brought to 





(a) Supra Herschell L.C. in Trego v. Hunt. 
(b) Cooper v. Watson, 3 Doug. 413 ; Harrison v. Gardner, 2 Madd. 198. 
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trial in Labouchere v. Dawson.(a) Here the defender, having 
sold a brewery at Kirkstall, shortly afterwards started in a 
similar business at Burton, and solicited orders from the 
customers of his old firm. An injunction was asked against 
him on the ground that he could not be allowed to derogate 
from his own grant. For Dawson it was urged that this 
principle could not apply in view of his undoubted right 
to start a competing business, and that, such right having 
been conceded, it was impossible in practice to draw any line 
short of complete freedom. Lord Romilly M.R., however, 
granted the injunction, holding that the drawing of the line 
must, in each case, be undertaken by the Court, on what it 
should judge to be an equitable basis. The injunction 
restrained ‘‘ defender his partners, servants, or agents from 
applying to any person, who was a customer of the old firm, 
prior to the date of sale, privately, by letter, personally, or 
by a traveller of the firm, asking such customer to coutinue 
to deal with the defender, or not to deal with the plaintiffs.” 
During the next twelve years the propriety of this decision was 
keenly canvassed, Disapproval was in several cases expressed 
from the Bench, while in other instances equally marked 
approval was accorded to it. Although not formally approved 
by the Court of Appeal, it continued during that period to 
be followed as a binding authority. In particular it was 
supported warmly by Sir G. Jessel, who had occasion to con- 
sider its bearings in three important cases. He, however,(b) 
refused, on the lines indicated in discussing Cruttwell v. Lye, 
to extend the rule to the case of a party whose business had 
been sold by his trustee in bankruptcy, and in this the 
Court of Appeal upheld him. Such judicial assignees can 
only sell property ; the trader himself can also sell a negative 
right against himself.(c) In 1884 the law of Labouchere v. 
Dawson came at length formally under consideration of 
the Court of Appeal in Pearson v. Pearson.(d) Here, in 
course of a compromise, the respondent had made over 





(a) L.R. 13 Eq. 322. (b) Walker v. Mottram, 19 Ch. D. 355. 
(c) See Ginest v. Cooper, 14 Ch. D. 596. (d) 27 Ch. D. 1465. 
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his business to the plaintiffs, but by a clause in the agree- 
ment reserved his right to carry on business in competition 
in his own name. In deciding upon an application to 
restrain him from soliciting former customers, the whole 
Court held that the special clause disentitled the plaintiff to 
this protection. Lindley L.J., approving of Labouchere v. 
Dawson, concurred in refusing the injunction on this ground 
alone ; but his colleagues refused to avail themselves of the 
loophole provided by the terms of the clause, and deliber- 
ately overruled the earlier case as wrong in principle and 
going beyond those which had preceded it. The soundness 
of this decision was doubted from time to time in quarters 
entitled to respect, but, being a carefully considered judg- 
ment of the Court of Appeal, its authority was not open to 
question, as had been that of Labouchere. Accordingly, 
when early last year the right to solicit former customers 
was again raised in a rather curious way in Trego v. Hunt(a), 
the judge of first instance and the Court of Appeal followed 
it, without, it is right to say, casting the slightest doubt 
upon its propriety. Here Trego and Hunt had carried on 
business as partners under an agreement which secured the 
goodwill to Trego. On the death of the latter the agreement 
was superseded by one between his widow and her co- 
executor on the one part, and Hunt on the other, under 
which the goodwill was entirely retained by the first 
parties. It being found that, as the end of the partnership 
approached, Hunt was employing a clerk of the firm after 
hours to make extracts of the names and businesses of 
the firm’s customers, avowedly for the purpose of canvassing 
them after the partnership should terminate, Mrs. Trego 
sought an injunction against his so doing. Holding that a 
partner was entitled to make extracts from the firm’s books 
for any purpose not involving unlawful competition with the 
firm, the Court had no alternative, if Pearson v. Pearson 
was sound, but to refuse the injunction, On appeal the 





(a) [1895], Ch. Vol. i. 462; App. Ca. [1896]; Times L.R., 5th Dec., 1895, 
Vol. xii. p. 80. 
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House of Lords recognised that, bound as the Court of 
Appeal was by this decision, it was compelled so to 
refuse; but being itself untrammelled by these fetters the 
House proceeded to disapprove of Pearson, and to reinstate 
the law of Labouchere v. Dawson in more than its former 
authority.(a) Lord Herschell, whose judgment is a lumin- 
ous exposition of the results of all the earlier cases, drew a 
distinction between a vendor restarting in business as any 
member of the public might,—with the chance of his former 
customers coming to him with the rest of the world,—and one 
proceeding by his own overt acts to filch away the connection 
he has sold. ‘ When he specifically and directly appeals to 
those who were customers of the previous firm, he seeks to 
take advantage of the connection previously formed by his 
old firm, and of the knowledge of that connection pre- 
viously acquired, to take that which constitutes the goodwill 
away from the persons to whom it has been sold, and to 
attach it to himself. . . . I am satisfied that the obligation 
[to abstain from so doing] exists and ought to be enforced 
by a Court of Equity.” An injunction was accordingly 
granted in the same terms as in Labouchere v. Dawson. 

It is thus settled that the vendor may not solicit his old 
customers. May he then deal with them at all? In Gines: v. 
Cooper (b) Sir G. Jessel expressed the view that he could not 
be allowed to do so, and in the later case of Leggot v. 
Barrett,(c) he gave practical effect to his view in an injunction 
which was, however, dissolved by the Court of Appeal, the 
judges there holding that there was no obligation, legal or 
moral, upon the defendant to shut his door upon a customer 
who came to him of his own free will. Their attitude on 
this point is inferentially approved by Lord Herschell in his 
notice of it(d) in Trego v. Hunt. 

To sum up; what the purchaser of a goodwill acquires 
as between himself and the vendor may be defined as 





(a) See Times Law Reporter, ut supra. (b) 14 Ch. D. 596. 
(c) 15 Ch. D. 306. (d) Trego v. Hunt, supra. 
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follows :—(1) The right to carry on the old business; (2) under 
the old name (perhaps with such addition or qualification, if 
any, as may be necessary to protect the vendor from liability 
or exposure to liability under the doctrine of ‘‘ holding out”) ; 
(3) to represent himself to former customers as the successor 
to that business ; and (4) to restrain the vendor by injunction 
from, either by himself, his partners, agents, or servants, 
applying privately, by letter, or personally, or by traveller, 
to parties who, prior to the sale, have been customers of the 
old firm, asking such customers to deal with the vendor or 
not to deal with the vendee ; but not the right to restrain 
the vendor from starting in similar business, or from dealing 
with old customers who may come to him voluntarily. 

Well laid down as the main lines now are between 
what is lawful and unlawful competition, it cannot even yet 
be said as to every case with absolute confidence on which 
side of the boundary it lies. The difficulty of doing this was, 
as we have seen, one of the main arguments in favour of 
freedom. If I address an advertisement in terms specially 
calculated to attract old customers—if I directly solicit them 
to deal with me in articles in which I did not formerly deal— 
if, a customer having voluntarily returned to me, I then 
send a traveller to him—Qwid juris? The cases considered 
give some indication of the appropriate answers, and they 
establish a principle of general virtue as a guide, viz. :— 
that the seller must not actively avail himself of his 
knowledge and former connection to filch away from the 
vendee, and restore to himself, that which he has sold. 

In the foregoing pages attention has been centred on 
what is carried by a sale of goodwill, and the principles, 
though largely settled in partnership cases, are really those 
of ordinary good faith in sale. There is a branch of the law 
of goodwill which more exclusively pertains to the sphere 
of partnership. Goodwill being a valuable asset falls to 
be realised on the termination of a copartnery ; and there 
is much that is interesting, and not a little that is 
curious, in the cases bearing on the rights of part- 
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ners, and their representatives to have it so treated on 
dissolution in different circumstances. The exigencies of 
space, however, permit me only to suggest that Trego v. 
Hunt, by increasing the value of goodwill, and giving it a 
real value in circumstances where formerly it was but 
nominal, has given new importance to such questions of 
realisation. 
J. RoBERTON CHRISTIE. 


Nore. 


The more recent Scottish cases on the law of goodwill are ; 
—Bell’s Trs. v. Bell and Others (a) (goodwill of manufactur- 
ing potter’s business not capable of being valued except as 
part of the heritable subjects in which manufacture carried on) ; 
Philps’s Executor v. Martin(b) (goodwill of publican’s busi- 
ness not separable on his death from licensed premises) ; 
Drummond v. The Assessor for Leith(c), and Hughes v. 
Assessor for Stirling(d) (payment to landlord of public-house 
for goodwill over and above rent is assessable, but not, with- 
out enquiry, to extent of full sum); Smith v. MacBride(e) 
(vendor not entitled to use old name, even when he carries 
on business with a partner who bears it); and Donald v. 
Hodgart’s Trustee( f) (executor held liable for having failed 
to realise value of goodwill of export business carried on 
among old friends by retired Indian engineer). 





(a) 1884, 12 R. 85. (b) 1894, 21 R. 482. 
(c) 1886, 13 R. 840. (d) 1892, 19 R. 841. 
(e) 1888, 16 R. 36. (f) 1893, 21 R. 246. 
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Conveyancing Statutes from the Thirteenth Century to the Present 
Time. Arranged and Edited by Joun Craiciz, M.A., LL.B., Advo- 
cate. Edinburgh: Witu1am Green & Sons, 1895. 


Tuts is a useful reprint and collection of statutes. It includes a few not 
strictly connected with conveyancing, and on the other hand it does not 
profess to contain all the statutes of practical utility, whether pre-Union or 
post-Union. But in a great many cases it will save reference to the some- 
what inconvenient editions of the Scots statutes, and, as regards modern 
legislation, it is certainly convenient to have all the Title, Entail, and Trust 
Acts together. The Agricultural Holdings Act, the Crofters Act, and the 
recent Heritable Securities Act, are also printed. We confess we do not 
see much use in the lists of decided cases attached to the sections of 
the Conveyancing Acts of 1868 and 1874, without any words of explana- 
tion or commentary, which Mr. Craigie was well qualified to supply. We 
are still in want of a systematic modern treatise on Conveyancing, to which 
the present book would be a useful companion volume. It was inevitable 
that, in dealing with the pre-Union statutes, Mr. Craigie should encounter 
some difficulty in assigning to them their actual degree of validity and 
force. Thus, we have five classes of pre-Union statutes mentioned— 
(1) in complete force; (2) in desuetude; (3) superseded; (4) modified ; 
and (5) repealed. The oldest Act in complete force mentioned is that con- 
taining the Royal Title to Gold and Silver Mines, 1424, c. 12. Recent 
enquiries by Royal Commission throw some doubt on the statement in this 
Act that the king’s title is “usuall of uther realmes.” If there were to be 
any list of cases, a reference to the review of this chapter of the law 
in Lord Breadalbane’s case, 2 Rett. 826, would have been useful. So also, 
when the Act anent executors, 1617, c. 14, is printed, one expects a refer- 
ence to the case where the question of its repeal was so fully considered, 
Nasmyth, F.C., 17th February, 1819; and Bell v. Murray, 12 D. 201. 
An example of the “superseded ” Act is that ‘‘anent the Brieve of Idiotrie 
and furiositie,” 1475, c. 66, which directed a new clause in the Brieve enquir- 
ing ‘‘ how lang time he was of thay conditions.” The new Brieve under the 
Court of Session Act has no retrospective scope, but asks only whether the 
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person cognosced ‘is insane,” and the verdict has, therefore, no effect, even 
by way of presumption, on alienations made at an earlier date. The case 
seems, therefore, rather one of implied repeal. A separate finding in the ver- 
dict of the date when the disease began would now obviously be incompetent. 
The description ‘in desuetude” is applied—e.g., to the Act of Alexander II., 
c. 24, declaring, inter alia, that the goods of a debtor’s tenants may be taken 
under distress for payment of the debt. This certainly seems a strong and 
clear case of desuetude in the technical sense. The heading ‘‘ modified” is 
sometimes not sufficiently explained on the margin. Thus, in the case of the 
Act anent Manses and Glebes, 1572, c. 48, the only “modifying” Act referred 
to is The Glebe Lands Act of 1866, but the most important modifying Act 
was 1663, c. 21, which has always been treated by the Court as reviving 
the rescinded Acts of 1644 and 1649 relating to glebes. Mr. Craigie prints 
the Act 1663, c. 21, in its chronological place, but no reference is made from 
1572 to 1663; and, generally, it may be said that no attempt is made to 
indicate in what direction, or to what extent, each statute has been modi- 
fied ; although references are given to Erskine, which in some cases supply 
this defect. Only in one case have we observed that Mr. Craigie prints as 
in force one part of a statute that is in desuetude. That is the Act 1503, c. 
98, so far as it prohibits the poinding of plough goods, where the debtor has 
land. In Turner v. Scot, M. 10523, the plea of desuetude was upheld as 
regards this part of the statute. Mr. Craigie refers to the notice of this case 
by Erskine, but according to the plan of the book the effect of the decision 
should have been noted on the margin as one of partial desuetude. While 
this book might have been easily made much more interesting, it will be 
found in its actual condition of great convenience to all classes of 
practitioners. 


Company Precedents for Use in Relation to Companies subject to the 
Companies Acts 1862 to 1890, with Copious Notes, and an Appendix 
containing Acts and Rules. Sixth Edition. By Francis Beaurort 
Patmer, of the Inner Temple, Barrister-at-Law, assisted by CHARLES 
MacNnaGHTEN and ArtTHUR JoHN Cutty, of Lincoln’s Inn, Barristers- 
at-Law. Part I. pp. Ixxv. and 1143, London: Stevens & Sons, 1895. 


There are few better lawyers than the really scientific conveyancer, 
especially in such a department as Company Law, where conveyancing is 
not trammelled by ancient precedent, but springs from the daily necessities 
of new business, and is in fact largely original composition. Hence 
Mr. Palmer’s book, although nominally just a collection of forms or styles, 
has always been recognised as containing in its introductory and other notes 
a valuable commentary on the law ; and how can the law be better illus- 
trated than by the business documents which give effect to legal principles, 
and seek to preserve and enforce legal interests? The book has been so 
successful that it has now become two books, Part II. of the present edition 
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(not yet published) being reserved for Winding Up. Mr. Palmer’s Notes 
are not mere lists of cases, but contain some acute discussions of the 
doctrines of company law. We refer, for example, to his treatment of 
L.J. Lindley’s opinions in Lee v. Newchatel Company, 41 Ch. D. 24, and 
Verner v. General and Commercial Company (1894), 2 Ch. 266, in which, 
we think, he successfully shows that the old-fashioned proposition that 
“a dividend may be only paid out of profits, not capital,” is more accurate 
than L.J. Lindley’s view that “dividends cannot be paid out of capital, 
meaning by capital the money subscribed pursuant to the memorandum of 
association, or what is represented by that money.” The rights of creditors 
may, of course, be limited by the amount of the subscribed capital ; but 
inter socios, it would appear that dividends can only be paid out of profit, 
and to distribute any capital as dividend is contrary to law. The new 
matter in this edition is considerable. First, we have some forms con- 
nected with what has now become the common practice of underwriting 
issues of shares, debentures, or debenture stock. The advantages of such 
a practice are obvious, where a firm is converting itself into a limited con- 
cern, and has to pay out a large amount to the representatives of a deceased 
partner by a fixed date; or where a going company is raising further 
capital, and for trade reasons it must be had by a certain time to anticipate 
competition ; or where a financial company has become possessed of shares 
issued by some other concern, and desires to dispose of these to the public. 
Notwithstanding the decisions In re Licensed Victuallers’ Association, 
42 Ch.D. 1, and Metropolitan, dc., Association v. Scrimgeur (1895), 
W.N. 119, it seems still to be held doubtful at the Chancery Bar whether 
a commission can be lawfully paid out of capital for placing or underwriting 
shares. The difficulty does not arise with reference to a commission for 
placing debentures. Second, We have an extremely interesting set of 
forms connected with Employés’ Benefits : such as trust-deeds to facilitate 
acquisition of shares by the employés of limited companies ; trust-deeds 
constituting superannuation funds, pension funds, and guarantee funds ; 
clauses in articles of association regulating the appointment and qualification 
of employé directors, &c. The elaboration of these forms suggests that 
profit-sharing is more common than published returns would lead one to 
suppose. It may be noted that under the judgment of L.J. Bowen in 
Hutton v. West Cork Railway Company, 23 C.D. 672, limited companies 
have considerable discretionary power to deal liberally, and even gener- 
ously, with their employés, on the principle that bond fide well-devised 
benefit schemes enable the company to obtain the best service, and are, 
therefore, reasonably incidental to the business. ‘The law does not say 
there are to be no cakes and ale, but there are to be no cakes and ale except 
such as are required for the benefit of the company.” It is also noteworthy 
that in Hewlett v. Allan (1894), A.C. 383, the House of Lords decided 
that the Truck Act did not strike at a practice of deducting from wages 
with consent of the servant the weekly subscription to a sick and accident 
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club, which the servant in terms of the rules at the works had agreed to 
join. The payment of the sum so deducted to the funds of the club with 
consent of the servant is really payment to the servant. Zhird, Mr. Palmer 
prints for the first time some valuable precedents of agreements between 
limited companies and banks for advances on the deposit of securities and 
otherwise ; also of joint and several guarantee, and of indemnity by com- 
pany to directors for becoming surety. The law of equitable mortgage in 
England is now largely developed, and seems to cause little inconvenience 
in practice. Where, however, the mortgage is not by deed, there is no 
implied charge for monies expended in insuring the mortgaged premises. 
Probably the powers of “ management ” under a mortgage have never been 
carried further than in the case of Bompas v. King, 33 Ch. D. 279. There 
is no doubt that under the usual articles of association directors of a limited 
company have power to grant equitable mortgages for loans. This doctrine 
was established in Patent File Company, L.R. 6 Ch. 13. The more import- 
ant enquiry for a lender to such a company is whether the borrowing powers 
have not been exhausted. On the whole, Mr. Palmer and his colleagues 
have earned the thanks of the profession by keeping this extremely useful 
book at a high standard of accuracy. 





Manual of the Law and Practice of the Dean of Guild Court, with 
Synopsis of the Law relating to Building Restrictions, Servitudes, 
&c. By James Camppett Irons, 8.S8.C. Edinburgh: Wutitam 
GREEN & Sons, 1895. 


The author’s design would appear to be to furnish the practitioner in 
the Dean of Guild Court with an exposition of all questions of law and 
procedure that he can well encounter in his practice there. He accordingly 
treats at considerable length of such matters as title to sue, incapacitated 
persons, constitution of servitudes, enforcement of decrees by diligence, and 
many others, which are scarcely germane to the proper subject of the book. 
It is of course impossible to treat them all satisfactorily within reasonable 
limits, and the author’s attempt to do so has naturally resulted in a marked want 
of precision of statement and, in some instances, in positive error. Thus, at 
p. 441 it is stated that “the Arrestment must be served on the-actual debtor 
of the Arrester,” instead, of course, of the common debtor ; and on p. 439 it is 
said that ‘ Arrestments . . . cannot compete with a sequestration under the 
Bankruptcy Acts,” which as an unqualified general proposition is unsound. 
The treatment of the proper subject of the book is much more satisfactory, 
although here, too, there are obvious traces of hurried preparation, resulting 
in want of unity, bad arrangement, and very frequent repetition ; while 
here and there the author is betrayed into inconsistency or positive error. 
Thus, at p. 406 we are told that “it is doubtful whether the Dean of Guild 
Court has any discretion to allow amendments after the Record has been 
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closed,” while on the following page it is stated that “the Court has an 
absolute discretion as to the conditions on which an amendment may be 
made.” The author also seems to regard such matters as style and 
paragraphic structure as unworthy of notice. We frequently find that the 
report of one decision is split up into several paragraphs; while at other 
times a single paragraph contains the end of one report, the whole of a 
second and the beginning of a third, so run together as to require careful 
reading to discover where one report ends and another begins. With all 
these defects, which perhaps are more conspicuous than serious, the book 
contains a great deal of valuable information both as to law and procedure 
while its use is greatly facilitated by a copious index and a list of cases. 
Not the least useful part of the book is the collection of styles contained in 


the appendix. 
WituiaM Carer. 


The Law of Building, Engineering, and Shipbuilding Contracts. By 
AtrreD A. Hupson, of the Inner Temple, Barrister-at-law. Second 
Edition. 2 vols. London: Wartertow & Sons and Stevens & 
Haynes, 1895. 


Mr. Hudson’s work contains a full and elaborate and accurate statement 
of the law relating to building and engineering works—a subject presenting 
several features which distinguish it from other branches of the law of 
contract. The book will be found of considerable value to lawyers, and 
also, as the author intends, to practical persons,—engineers, architects, 
builders, and others. The subject is complicated and full of technicalities, 
and the author enjoys the advantage of practical experience of building in 
the profession of an architect. As he truly points out, contracts of this kind 
are usually drawn by persons who have no knowledge of law, while the 
litigation resulting from them is conducted by persons who have no practical 
knowledge of engineering and building work. Mr. Hudson gives also a 
large number of precedents, including, besides forms of tenders and contracts 
now in common use, many forms drawn by himself with the object of 
meeting the requirements of the law as laid down in judicial decisions. He 
not only cites the decisions of the English Courts and the most important 
cases in Scotland and Ireland, but gives numerous references to American 
and Colonial decisions which add to the interest, and frequently also to the 
practical value of the book. Owing to the rapid growth of towns in the 
United States, the American reports seem to be specially rich in cases 
arising out of contracts of this kind, and in many points, where common law 
rules are unaltered by legislation, these American illustrations are found 
useful. Since 1891 (when the book first appeared) several important 
questions have come before the Courts. Thus the doctrine laid down by 
Chitty J. in Cann v. Willson (1888) 39 Ch. D. 39, as to the liability 
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of architects and quantity surveyors for negligence in certifying, has 
been over-ruled in a later case. In Cann v. Willson, it was held that 
where a firm of valuers were employed by an intending mortagor to 
value property proposed to be mortaged, they were liable for negligence, 
independently of contract and without fraud, to mortagees who had suffered 
loss by advancing money on the strength of the valuation in excess of the 
actual value of the property. In a recent and very similar case, Le 
Liévre v. Gould (1893) 1 Q.B. 491, the Court of Appeal held that 
this was inconsistent with the law as laid down by the House of 
Lords in Derry v. Peek, and that, in the absence of fraud, and there being 
no privity of contract, the mortgagee could not maintain an action against 
the surveyor by reason of negligence. Mr. Hudson’s book, however, is 
marred by considerable faults. His language is not always lucid, and there 
is a great want of compression, and a somewhat unsatisfactory arrangement 
of topics. He has allowed his book to grow to a most unwieldy and incon- 
venient size by too copiously setting forth the facts of the cases on which 
he founds. He frequently quotes long passages from judgments, in some 
instances with very little bearing on the point. More than half of the 
second volume consists of reported cases, with the judgments printed in 
extenso. Some excuse may be made, indeed, since the book is intended not 
only for professional lawyers, but also for practical builders and others to 
whom law books are not always easily accessible, and because many of the 
cases which are given are either imperfectly reported, or not reported at all, 
elsewhere. Still, the book is encumbered with a great deal of useless 
matter. Again, with a more methodical arrangement, the author might 
have avoided much needless repetition. To take one instance—not, per- 
haps, the worst—the section on the “ Relations between Architect and 
Contractor” contains very little which is not repeated at least once—in 
some cases more than once—in other parts of the book. He thinks it 
necessary to tell us at least half-a-dozen times that without express war- 
ranty a contractor or builder has no remedy against the architect or employer 
if the plans and specifications furnished by the latter turn out to be 
impracticable. Nor, again, is it easy to see that anything is gained by quoting 
not less than five times, as Mr. Hudson does, certain remarks of Lord 
Chelmsford on the folly of an alleged custom among builders of relying on 
the plans and specifications prepared by the employer’s architect or engineer 
(Thorn v. Mayor, &c., of London, 1876, 1 App. Cas. 120). With still less 
reason, in some of the passages where this occurs, he quite forgets to refer 
to the case of M‘Donald v. Mayor, &c., of Workington, which he himself 
reports in his second volume at p. 222, and which is at least as much in 
point. In spite of these shortcomings, Mr. Hudson’s book, though it might 
have been a good deal better than it is, contains much careful work, and 


will, as has been said, be found useful. 
Francis M. ANDERSON. 
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The Origin and History of Contract in Roman Law. By W. H. Buckiz, 
B.A., LL.B., of Trinity College, Cambridge. London: C. J. Cray & 
Sons, 1895, 


This essay deals with the history of the Roman law of contract down to 
the end of the Republican period. It is a large subject to treat within the 
narrow limits of an essay. During this period the law of contract gradually 
developed from a narrow and rigid system into one of great comprehensive- 
ness and flexibility. Before the end of the Republic, owing to the rapid 
rise of the jus gentiwm, the various real and consensual contracts had 
become recognised in addition to the formal contracts of the old jus civile. 
The fragmentary nature of the authorities renders it a difficult task to give 
any definite account of the process of this evolution. Mr. Buckle’s work, 
while it is necessarily only a sketch, is not a merely superficial treatment of 
the subject. On the contrary, he has read much of the modern German 
literature on this department of Roman law, and he states the results of 
his reading succinctly and judiciously. A defect of the book is that 
debateable points are dealt with at such length as somewhat to obscure what 
is clear and established. J 


. M. Irvine. 


Liability of Road Trustees, &c., for Damage Caused by Non-Repair 


of Roads. 


Mr. Richard Brown, in a reprint of some notes on current law 
contributed to the Scottish Accountant, appropriately draws attention 
to some recent English decisions on this subject. These are :—Cowley 
v. Newmarket Local Board [1892], A.C. 345; Municipality of Pictou v. 
Geldert [1893], A.C. 524 (a Privy Council case) ; and Thomson v. Mayor, 
&ec., of Brighton [1894], 1 Q.B. 332. By these cases it is settled in 
England that a public corporation, having the duty of repairing the roads, 
is not liable to an action in respect of an injury to an individual, due to 
want of repair. For an accident caused by the projection of a grating or 
flag in the roadway, the projection being caused by the wearing away of the 
road adjoining, they will not be liable. There must be more than non- 
feasance, actual misfeasance must be shown before liability is created. 
Mr. Brown points out that this somewhat artificial distinction has not been 
taken in the Scottish cases, and hopes it will not be introduced. This we 
think is unlikely. The doctrine as applied to high roads is by no means 
novel in England, the earliest statement of it being, perhaps, that by 
Vaughan C.J. in Z'homas v. Sorrell, Vaugh. 330, at p. 340:—“If a man 
have particular damage by a foundrous way, he is generally without remedy, 
though the nuisance is to be punisht by the King. The reason is, because 
a foundrous way, a decayed bridge or the like, are commonly to be repaired 
by some township, vill, hamlet, or a county, who are not corporate, and 
therefore no action lyes against them for a particular damage ; but their 
neglects are to be prevented, and they punished by fine to the King.” 
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The English Highway Act of 1835 provided that the surveyor should 
repair the highways in the parish, and in default he was liable to a penalty 
of £5. Since then Public Health Acts have vested highways in local 
boards of health. The view taken by the Courts has been that a particular 
remedy—viz., indictment—having been imposed by the statute, and by 
common law no action being maintainable, it was necessary for the plaintiff 
to show that the legislature has intended to make public bodies liable for 
such neglect as opposed to actual wrong-doing. Mr. Brown does not, per- 
haps, sufficiently bring out that this law is an exception to the general rule 
and founded on the history of road legislation. It does not apply to public 
bodies in general, and rests upon the presumption that, another remedy 
being provided by statute, this was intended to be exclusive. These reasons 
being inapplicable to Scotland, there is no reason to fear the introduction 
of the rule in a Scottish case. 


A General View of the Law of Property, intended as a First Book for 
Students. By James Anprew, Inner Temple, Barrister-at-Law, 
assisted by James Sinciair Baxter, B.A., LL.B. 

Although intended primarily for students, this book will repay perusal 
by others more advanced in the study of law. It is marked by the great 
care given to an orderly and logical arrangement of the subject. The 
author has made one departure from the usual manner of dealing with pro- 
perty; instead of dealing separately with realty and personalty he has treated 
them side by side. This, as he says, is done because recent legislation has 
so greatly approximated the two divisions of property and because the 
same principles underlie each. The work is divided into seven parts, 
which are—Ownership and Things Owned ; Kinds of Interest in Things 
Owned ; Modes of Holding Interests; Modes of Acquiring Interests ; 
Rights over Things owned by Others ; Proprietary Rights not over Things ; 
Persons under Disabilities as to Property. The author decides to use the 
word “ property ” as meaning right of ownership in a thing. The definition 
of ownership is that given by Austin—viz., “A right over a determinate 
thing indefinite in point of user, unrestricted in point of disposition, and 
unlimited in point of duration.” Part II. may be taken as an example of 
the author’s mode of division. After a general statement of tenure of land 
and estates in land, we have section 1, Interests in Land, and section 2, 
Interests in Goods. Section 1 is sub-divided into (1) Freehold interests ; 
(2) Chattel interests ; which are again divided, the former into Fee-Simple, 
Fee-Tail, and Estates for Life, the latter into (a) Tenancy at Will, (6) Ten- 
ancy for time Certain; (c) Tenancy on Sufferance. There are prefixed a 
table of cases and a table of statutes, and there are valuable appendices 
comprising the Irish Land Acts, Precedents in Conveyancing, a table of 


Limitations, &., &c. 
C. R. Gituies-SmirH. 
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Income Tax.—The Crown maintains a brisk warfare against the sub- 
ject, with results which, on the whole, justify litigation. It is true that, 
in Scotland, their extreme contentions with regard to the constructive 
remittance of interest from abroad to this country have recently been 
negatived, but in the case of the San Paulo Railway Company v. 
Carter, in the House of Lords (17th December, 1895, and 1 Q.B. 
580), they have obtained an extremely fruitful victory, and they hope 
to follow this up in the champagne and brandy cases, the first of 
which (Werle v. Colquhoun, 20 Q.B.D. 753) is ready for hearing in the 
House of Lords and the latter of which was recently heard before the First 
Division of the Court of Session. The liquor cases are partly under sec- 
tion 41 of the statute, and represent claims for assessment on the profits of 
businesses conducted in France, and represented here by agents who collect 
and transmit orders to their principals, and who collect cash for remittance, 
against which they charge their commission. We need not now express 
any opinion on the legal question whether in these circumstances a “trade is 
exercised” in the United Kingdom. The lay view of the matter is that, as 
we drink the brandy and champagne, and so keep the business going, the 
foreign manufacturers may reasonably contribute to our expenses. But the 
case of the San Paulo Railway Company in Brazil gives the obverse side 
of the shield. Income tax is due—(1) from the net profits of every trade 
carried on in the United Kingdom, wherever the trader resides ; (2) from 
the whole profits of every trader resident in the United Kingdom, but if his 
trade (in whole or in part) be wholly carried on abroad, then as to the 
whole, or that part of his business, he is liable on that part only of his 
profits which is remitted home. It was under this Case IV. of the statute, 
that in 1889 the House of Lords, in Colguhoun v. Brooks, 14 App. Ca. 493, 
first gave relief to Indian traders, who until then had been paying on their 
whole profits, whether remitted home or not. It may be observed in pass- 
ing that the three years’ average rule is applicable to remittances as well as 
to profits earned at home. But in the San Paulo case, although the profits 
were entirely earned in South America, the House of Lords have held that 
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the assessment may be made on the whole profits whether remitted home or 
not, because the trade is not wholly carried on abroad. It appears that the 
new plant is sent out from this country to Rio, and that contracts for 
repair are made in this country, but such facts seem not essential to the 
decision. Trade is very cosmopolitan, and important contracts are always 
placed in the national market which gives the best and cheapest article. 
The true ground of decision was that the financial and general management 
of the railway company was exclusively vested in a Board of Directors sit- 
ting in London, and represented in South America by a salaried superin- 
tendent with limited powers. The body might be abroad, but the brain 
was at home. Considering the predominant position of British capital, and 
of British joint-stock enterprise, the value of this decision to the Crown is 
apparent. It was pointed out by Mr. Campbell Lorimer in this Review 
(vii. 353), that in 1894 the paid-up capital of the joint-stock companies 
domiciled in Great Britain amounted to £1,035,000,000, to which at least 
£300,000,000 may be added for debentures and debenture stock, and of 
this a very large proportion (including some of the highest dividend-paying 
concerns) may be said to be in the same position as the San Paulo Railway. 
It may now probably be assumed that the Crown were right in contending 
(as they have done in practice), that Colguhoun v. Brooks did not over-rule 
Cesena Sulphur Company v. Nicholson, 1 Ex. Div. 416, where the profit 
earning was entirely by agents abroad. The decision also brings out the 
importance, for the purpose of liability to Income Tax, of a local company 
abroad. In the San Paulo case, and also in London Bank of Mexico v. 
Apthorpe [1891], 2 Q.B. 378, there was no such company ; while in Bar- 
tholomew Brewery Company v. Wyatt [1893], 2 Q.B. 499, the company 
registered at home was only the principal shareholder in an American 
company, and the home company was accordingly held liable only on the 
dividends remitted home. 


Prescription Pleadable by Trustee.—7Zhorne v. Heard, A.C. [1895], 
495, This case affords a good illustration of the protection given to English 
trustees by section 8 of the Trustee Act 1888, 51 & 52 Vict. c. 59. Such 
persons are now entitled to plead the statute of limitations (which is a six 
years’ prescription), provided their conduct has been free from any 
taint of fraud, and provided they have not derived, and are not in a position 
to derive, any personal benefit from the transaction impeached as a breach 
of trust. In Zhorne’s case first mortgagees employed the mortgagor’s soli- 
citor to carry through a sale under their security : they received payment 
of their debt, and left the balance of the price in that solicitor’s hands : 
they did not know of the existence of a second mortgage ; but the solicitor 
for a period of fourteen years continued to pay interest to the second mort- 
gagee, from whom he concealed the fact of the sale ; and when the solicitor 
became bankrupt and his fraud was discovered, the second mortgagee 
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(Thorne) sought to charge the first mortgagee (Heard) with liability as 
trustee for the surplus proceeds so far as required to satisfy his security. 
It was, of course, impossible to suggest that Heard was responsible for the 
continuing fraud of the solicitor from 1878 to 1892, after he had ceased to 
act for Heard in the matter of the sale; and it was unnecessary to decide 
whether the solicitor’s knowledge of the second mortgage was equivalent 
to knowledge of Heard, or amounted to constructive notice of that mortgage 
to Heard. Lord Herschell doubted whether this would be so, “ considering 
the solicitor knew aliwnde of the existence of the mortgage, that it was not 
necessary in any way to communicate its existence to the first mortgagees 
in regard to their sale, and seeing that all he did was to make use of the 
knowledge he had previously acquired to ask for the deeds (i.e., the second 
mortgage) in the way I have described.” This point belongs to a difficult 
and delicate chapter of the law of agency. But, treating Heard as a trustee 
of the surplus at the date of the sale, he was protected under the statute by 
the lapse of six years, unless it could be said—(1), that he was “ party or 
privy to a fraud or fraudulent breach of trust ;” or (2), that he was still 
retaining trust property, or had previously converted it to his use: these 
are the only exceptions mentioned in section 8. As already explained, the 
only fraudulent conversion by the solicitor was after the agency ceased ; 
but it may be doubted whether, in the sense of a remedial statute, fraud 
can ever be vicariously committed, and whether gross fraud by an agent, 
though purporting to be committed on behalf of an innocent trustee, can 
deprive that trustee of the protection intended for personal innocence. As 
is pointed out by Mr. Godefroi (“ Law of Trusts,” p. 763), the meaning of 
the English statute may not be perfectly clear ; it may not apply to cases 
of “ wilful default” without fraud ; but in Bowden’s case, 45 Ch. D. 444, it 
was applied to the ordinary case of negligent investment upon insufficient 
security, and in Lands Allotment Co. (1894), 1 Ch. 616, to misfeasance by 
directors. In Scots law the rule for which Barn’s case is generally cited 
(19 D. 626), and which was glanced at in Thain, 18 R. 1196, would appar- 
ently apply the negative prescription of forty years to claims against trustees, 
who had denuded of the trust, while, as Lord M‘Laren states (“ Wills and 
Succession,” ii. 1363), “There can be no equitable exception to a claim 
directed against trustees for the payment of funds retained in their own 
hands.” But, apart from the case of actual denuding, there might well be 
some stricter limitation to the personal liability of trustees, for the great 
majority of breaches of trust are far removed from personal fraud, 


Railway Legislation, jus quesitum tertio.—Davis & Son v. Taff 
Vale Railway Company, A.C. (1895), 542. In this case it was held, 
reversing the Court of Appeal (1894) 1 Q.B. 43, that a clause in a special 
Dock and Railway Act, limiting the rates for certain traffic, although 
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inserted as the result of a parliamentary contest between the promoters and 
another railway company with whose line the promoters were effecting a 
function, constituted a statutory obligation which might be enforced, not 
merely as between the companies, but by any consignor chargeable with 
the rates for such traffic, for presumably the clause was for the benefit of 
the public, as well as matter of contract between the companies, and was 
the condition on which statutory powers were granted. The law is laid 
down by Lord Watson in terms of considerable generality to the effect that 
when the provisions of a Railway Act “are not limited to the interests of 
the parties mutually obliged, but impose upon one or other or both of them 
an obligation in favour of third parties, who are sufficiently designated, . . . 
the obligation must operate as a direct enactment of the legislature in favour 
of these parties, and cannot be regarded as a mere stipulation inter altos, 
which they may have an interest but have no title to enforce.” This rule 
does not necessarily apply to the case of a private contract scheduled to the 
Act, but it seems to apply to every case where the trade interested in the 
rates is sufficiently designated or identified by the Act of Parliament. 
Lord Watson explains that when in the case of the Countess of Rothes 
v. Kirkcaldy Waterworks Commissioners, 7 App. Ca. 707, 9 Rett. H.L. 113, 
he said that certain provisions in a local and personal Act, entitling the 
Countess to compensation if her lands were damaged by flooding, “must be 
regarded as a contract between the parties,” he referred merely to the 
question of construction, although in point of fact, probably, no tertius was 
designated under that particular compensation clause. There is, of course, 
nothing inconsistent between the decision in Davis and that in Finnie v. 
South-Western Railway Company, 3 Macqueen, 75, because, although opinions 
of great value and interest were then delivered by the House of Lords on 
the principle of jus gucesitum tertio as applied to Railway Acts, it was held 
that Finnie, the appellant, had failed to prove his case on the fact of the 
rate charged being contrary to a statutory agreement of lease between the 
two railway companies. In 1857 the House of Lords had just considered 
the Scots law of jus qucesitum tertio in the case of Peddie v. Brown, 
3 Macq. 65, where a landlord made the somewhat wild claim to participate 
as tertius in the compensation received by his tenants from a railway 
company. Finnie had a stronger case, he was actually named in the 
statutory lease, but (as Lord Wensleydale said) only as part of the descrip- 
tion of the estate of whose minerals he was a tenant. It was unsuc- 
cessfully suggested that the rate-clause was in favour of the lessees 
of mines on the line of railway. Lord Cranworth said it was 
extremely doubtful whether the principle of jus guesitum tertio would apply 
to such a case. It would appear from his opinion, also, that the whole 
public could not occupy the position of tertius. But even where the third 
person is clearly ascertained (though not named), it must appear that the 
stipulation was intended to enure to his benefit, and in Finnte’s case it was 
held that the lease was intended to operate only in favour of the parties to 
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it. In Davis’ case Lord Watson said that had the case heen one, not of 
legislation, but of private stipulation, he would have agreed with the Court 
of Appeal and decided against jus guesitum tertio ; but he intimated that 
the result might have been different in Scots law, and this difference he 
attributes to the English doctrine of consideration as necessary to the validity 
of a mutual contract. The leading English case is Price v. Zaston, 4 B. 
and A. 433; it shows that the ¢ertiws cannot sue on a contract even 
expressly made for his benefit mominatim, and this is put on “ want of con- 
sideration,” “ want of privity,” “no promise.” This has been carried so far 
(as in Gray v. Pearson, L.R. 5 C.P. 568), that managers or agents appointed 
to sue on behalf of unincorporated companies and societies cannot sue on 
contracts made by them as agents on behalf of the company. It would 
appear from the latest cases (Murray v. Flavel, and Rotheram Alum Co., 
25 Ch. D. 89, 103) that, unless the agreement amounts to a trust for the tertius, 
there can be no right to sue. This is very unlike Lord Stair’s doctrine, 
which, he says, was also the opinion of Molina, that where there is “ any 
article in favour of a third party which cannot be recalled by either or both 
of the contractors,” the tertius may sue. These words of Lord Stair, although 
only stating the question in another way, seem to afford a valuable practical 
test on the subject. Can the contractors discharge the obligation? Then it 
cannot truly have been intended to enure to the benefit of X. Is it beyond 


their power to discharge? Then X has an independent right, which he is 
entitled to vindicate in must cases. The public interest, on which pre- 
sumably legislation proceeds, excludes the idea of promoters and their 
opponents being entitled to discharge a statutory obligation, except in 
special cases. 


Bill of Lading—Burden of Proof.—‘ Bedouin” s.s. Navigation Com- 
pany, Limited v. Smith & Company, 33 Sc.L.R. 96. There will be little 
doubt that in this case the House of Lords, although they have recently 
deprecated reversing on questions of fact, rightly decided in favour of pre- 
sumption of fact as against certain evidence in the case. The master of 
a ship had signed for so many bales of jute, and there was no suggestion 
that there was any departure from, or violation of, the usual system of 
check by talleymen, on which the authority of the bill of lading is 
founded. There was no doubt a considerable body of evidence of 
a negative kind to show that no part of the cargo could have been lost on 
the voyage, and apparently all the cargo that arrived was delivered. But 
at best this could only lead by way of inference to the conclusion that the 
quantity shipped was wrongly entered in the bill of lading. Such evidence 
does not directly attack the authority of the bill of lading, and it, therefore, 
cannot possibly satisfy the onus on the shipowner to prove short shipment. 
This result is arrived at apart from any subtleties as to prima facie evidence. 
Lord Chancellor Halsbury mentioned the case in which Lord Wensleydale 
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observed that, ‘‘a man’s cutting a tree in a field was prima facie evidence 
that he was seised in fee-simple of the land.” The weight to be attached 
to what is called prima facie evidence is always a concrete question, depend- 
ing on the particular circumstances of the case. ‘ After enquiry such 
acknowledgment simply becomes part of the proof, its value must be 
tested with reference to the test of the evidence, and the fact of shipment 
or non-shipment must be determined according to the import of the evidence 
taken as a whole” (per Lord Watson). But where a formal receipt is given 
for goods in such circumstances as generally surround the granting of a bill 
of lading, it seems impossible to get rid of the effect of such an acknow- 
ledgment by a mere case of improbability, however strong, and without 
showing at least the opportunity of fraud or mistake. 


Cautioner—Guarantee.— Wallace v. Gibson, 19th March, 1895, 22 
Rett. H.L. 56. There was a wholesome variety of judicial opinion in this 
case from beginning to end, and we may with the greater confidence 
collect one or two results that seem independent of the particular facts. 
(1.) A cautionary obligation, to satisfy section 6 of the Mercantile Law 
Amendment Act 1856, may be constituted (if written constitution be 
necessary) incidentally in the course of mercantile negotiation by corres- 
pondence, if the intention, implied or express, be apparent. (2.) An 
undertaking to give a guarantee, if and when required to do so, has the 
same legal effect, if relied on by the lender or creditor, as an immediate 
guarantee. (3.) As to what Lord Moncreiff has called a “ vexed question,” 
whether under the statute cautionary obligation is an obligatio literarum 
(i.e., requiring writing and subscription to its constitution), we have now 
the comforting assurance of Lord Watson that in a Scottish Court, and 
wherever the curial rules are the same as in Scotland, this is a merely 
academic question. 


Jurisdiction.—Gills v. Coutts and Cutler.—In this case Gills, a Scots- 
man, sought to interdict Coutts, also a Scotsman, from selling in Scotland 
an article which he alleged to be an infringement of his patent rights. The 
article in question was manufactured in England by Cutler, who was domi- 
ciled in that country. And Cutler, anxious to maintain his trade in 
Scotland, resisted the interdict which was raised in the Sheriff-Court 
at Aberdeen, on the ground that Gills’ patent was bad, having been 
anticipated by his own prior use of the invention. In this question 
Coutts had obviously merely a secondary interest, and he consented to 
interdict. The action proceeded as between Gills and Cutler, and after 
evidence had been led, the Sheriff found for the former. The grounds of 
this decision, however, need not concern us so much as the fact that objec- 
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tion was taken from the bench of the Supreme Court on appeal to Cutler’s 
being allowed to appear and defend the action. It was said that he had no 
right to interfere in an action to which he was not called, or to require the 
Courts in Scotland to decide a question which was not raised by the parties 
to the case, and an opinion was also expressed that the question at issue 
ought to be tried in England rather than in Scotland. A new discussion 
thereupon took place on the question of jurisdiction, which had not been 
mooted in the Court below. It was followed by a debate on the merits 
and consideration of the evidence led. In the end Lord Young, who 
raised the difficulty, remained of opinion that the Court had no juris- 
diction to deal with the dispute between Gills and Cutler, that the 
whole proceedings were most irregular (sic), and did not pronounce any 
opinion as to the merits of the case. The majority of the Court 
reversed the Sheriff's judgment on the merits, but had no difficulty in 
sustaining the jurisdiction. It is somewhat difficult, in the absence 
of a full report, to appreciate the scruples of the eminent judge who 
dissented. Nothing in the subject-matter of the dispute rendered it 
inappropriate for our Courts to deal with it. The jural relation 
involved in it was a purely personal one, unaffected by local cir- 
cumstances and capable of being judged of by any Court competent 
to pronounce upon it. As Lord Trayner pointed out, Cutler could 
have presented exactly the same question, and insisted upon the Court 
deciding it, if he had himself raised in Scotland an action of reduction 
of Gills’ patent, and the judgment so rendered would have been 
res judicata, and recognised as effectual by the Courts of every civilised 
country. The fact that Gills gave him the opportunity of raising it as 
defender instead of pursuer, could make no difference in point of principle, 
in regard to the validity of the decision. It would have been a reproach 
to our Court if its forms had hindered justice being done between dis- 
putants who appealed to it as that of the locus delicti. But our law has 
always recognised a jurisdictio inter consentientes. Prorogation, by the 
consent of parties, is one of the best authenticated sources of jurisdiction in 
our Courts. ‘It is,” says Erskine, “inferred against a pursuer by his 
bringing his cause before the judge; and against a defender on his appear- 
ing and offering defences in the cause, which the law considers as an ac- 
knowledgment of the competency of the Court, according to the rule, primus 
actus judicii est judicis approbatorius.” So far, Cutler’s proceedings fell 
exactly within this description. No doubt, Erskine proceeds to mention a 
second requisite of prorogation—“ That the judge have such jurisdiction as 
may be a proper or habile subject of prorogation ;” and he indicates a doubt 
“whether prorogatio de loco in locum ought to be extended to the case 
where the defender’s domicile is not within the judge’s territory.” But his 
latest editor, founding upon two subsequent decisions, states, “There is no 
room for such doubt now ;” and the practice, as exemplified in the recent 
case of Zhe Assets Company, 1894, 22 R. 178, has uniformly been 





DECIDED CASES. 


to admit foreigners equally with natives to prorogate jurisdiction by con- 
sent. In that case Lord Kyllachy (Ordinary) remarked that the opinion in 
an early case that jurisdiction could not be prorogated by a foreigner had 
not been followed since, and that it could not in any event apply to 
defenders resident in England (who are now, under the Judgments Exten- 
sion Acts, liable to diligence upon Scottish decrees), or to actions in which 
no pecuniary decree is sought. The doctrine of prorogation is equally 
well settled in private international law. Bar states so, emphatically, 
thus—“ It is indisputable that a tribunal may competently be created by an 
express voluntary submission of parties, which must be recognised in all 
vases where the parties have free power to deal with the legal relations that 
are involved.” He quotes French and German authority, and he even goes 
the length (which our law does not), of affirming the competency of prorcga- 
tion in real actions which concern heritage. To the same effect is the opinion 
of Westlake, that if a person appears voluntarily in the tribunal of a foreign 
country, and takes the chance of judgment in his favour, he is bound by 
the decision, which transit in rem judicatam. It is on this principle 
indeed, that the English practice of service out of the jurisdiction 
is based. A recent decision of the Court of Appeal in England (Zhe 
Badische Anilin dc. Fabrik v. Henry Johnson & Co., and the Basle 
Chemical Works, 4th December, 1895, 12 Times L.R. 77), the circum- 
stances of which were exactly parallel to those of Gills v. Coutts and 
Cutler, illustrates this, and the procedure in it may be usefully con- 
trasted with our own. The case was one of importance to owners of 
English patents, which are frequently infringed by manufacturers who 
carry on business in other countries, such as Switzerland and Holland, 
where there is no international patent law, and sell articles made in 
infringement of English patents in small quantities to retail dealers in Eng- 
land. When threatened with proceedings these dealers at once submit 
to an injunction. But the difficulty of detecting these small transac- 
tions is obviously great, and English law gives the patentee the more 
effectual remedy of sueing the foreign infringer himself in the English 
Courts. In the present case the plaintiffs, who, like the pursuer in the 
Scottish case, were the owners of a British patent, obtained leave to serve 
upon the foreign infringers as well as upon the English dealer notice of the 
writ claiming an injunction against the infringement of their patent rights. 
So far from our Courts venturing to serve their writ in such circumstances, 
they seem indisposed to welcome the foreigner even when he voluntarily 
appears before them. But the English Courts take a simpler, and as it 
seems a more practical, view of the subject of jurisdiction. Having before 
them a dispute in which a foreigner is interested, they give him the oppor- 
tunity of defending that interest if so disposed. And this has the great ad- 
vantage of rendering their judgment more likely to be recognised and enforced 
abroad, for it at once obviates any objection that might have been taken to 
it on the ground that it was pronounced outwith the knowledge of the party. 
VOL, VIII.—NO. 1. H 
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Of course, as jurisdiction is primarily territorial, the foreigner is not bound 
to obey the summons of the English Court. But it may well be his interest 
to do so, in order to avoid a judgment being rendered against him which 
may be enforced by the tribunals of his own country. Now, although the 
practice in regard to the recognition of foreign judgments varies according to 
the municipal laws of different states, there is a fairly general unanimity 
among them in regard to the principles upon which it ought to be accorded. 
The theory of the English law, developed during the last twenty-five years 
chiefly by well-known judgments of Lord Blackburn, is that the foreign judg- 
ment creates a legal obligation which cannot be avoided on the grounds 
available to the defender in the original suit, but which the Courts 
of other countries are bound to enforce prima facie, and as a general 
rule. The opinions of Lord Fraser and Lord M‘Laren in the latest 
Scottish cases lead to the same statement of our own law. Indeed, as 
Mr. Dicey has lately shown, the recognition of foreign judgments, as of 
foreign laws, has become the rule, and their non-recognition the excep- 
tion, in private international law as now understood. The limits of this 
non-recognition are not yet very definitely formulated. But certain con- 
ditions have been laid down which a foreign judgment must fulfil in order 
to obtain extra-territorial recognition. It must, for example, be free from 
fraud, not pronounced in total disregard of the comity of nations, and not 
inconsistent with the principles of natural justice (per Lord Blackburn 
in Castrique v. Imrie, 1870, 4 H.L. 414; and per Lords Chelmsford and 
Hatherley in Liverpool Marine Credit Co. v. Hunter, 1868, L.R. 3 Ch. 484). 
More important still is the necessity that it must have been pronounced by 
a Court of competent jurisdiction—or, to use Erskine’s expression, having 
“such jurisdiction as may be a proper or habile subject of prorogation.” 
The subject-matter of the decision must in other words be one which the 
foreign Court was competent to deal with, that is to say it must not bea 
matter which in its nature fell more properly within the judicial sphere of 
some other tribunal. Thus, for example, a Scottish divorce of spouses domi- 
ciled in England would not be entitled to recognition there, nor a French 
decree directly disposing of Scottish land, to recognition here. But it is 
consistent with the faith which civilised countries now place in one another’s 
judicial procedure, to recognise and enforce—e.g., a purely personal claim 
which has received the sanction of a foreign Court after due investi- 
gation according to the methods adopted between its own subjects. 
Now suppose in such a case one of the parties was a foreigner, 
not bound to obey the citation of the Court, which pronounced the 
judgment. The recognition of the judgment would depend upon whether 
in the opinion of the enforcing Court, the Court which summoned 
him had just cause for doing so, or had exceeded the proper limits 
of its functions in taking cognisance of the case. If the latter question 
were answered in the negative, the intimation of the proceedings to the 
foreigner could only be for his advantage ; and if an affirmative answer 
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were given, the notice could do him no harm, for in that case the judgment 
would be refused recognition. The service cannot confer jurisdiction, and 
the recognition, therefore, does not depend upon it, but rather upon the 
nature of the subject of the dispute. But the propriety of giving 
notice of the proceedings is an important element in a question as to 
the extra-territorial recognition of the judgment. Thus, in the case 
now referred to, the Court called upon to recognise the English judg- 
ment would find that the subject-matter of the action was the protection of 
the rights of an English subject, a matter, of course, eminently appropriate 
for the decision of the English Court. It would find, in the second place, 
that a foreigner’s rights were involved in the decision of the question, and, 
in the third place, that the foreigner had been afforded the opportunity 
of maintaining these rights if he chose. And it would be difficult to 
resist either of the conclusions—viz., that the English Court was a 
competent Court to deal with such a question, and that it was competent 
for the foreigner to prorogate its jurisdiction and consent to abide by; 
its judgment. If he had adopted that course, there seems to b 
no ground in private international law why a judgment which thus 
passed against him, causa cognita, should not be enforced agaist 
him by the tribunals of other civilised countries. But even if he 
paid no attention to the English citation, is there any less reason why 
the judgment against him in absence should be refused recognition 
abroad? or why such aid as may be necessary or possible should not be 
given to the English Courts in protecting their own subject by means of 


their own decree ? G. W. B. 


Sale by Heritable Creditor—Statutory Advertisement.—The case of 
Ferguson v. Rodger, decided by the Second Division in June last (22 R. 
643), will be regarded by conveyancers with mixed feelings. On the one 
hand, it is satisfactory to have an explicit statement as to what notice 
before the day of sale satisfies the requirements of the statute, a question 
which has frequently puzzled the practitioner, leading him to give longer 
notice than his own judgment deemed necessary. It is disappointing, on 
the other hand, to find that this judgment of the Court will have the effect 
of unsettling the tenure of many properties sold under powers of sale con- 
tained in bonds and dispositions in security. The conditions under which a 
creditor may sell are set forth in section 119 of the Titles Act 1868. After 


directing how a notarial premonition of three months is to be given, the Act 
provides that the bondholders may sell ‘‘on previous advertisement pub- 
lished once weekly for at least six weeks subsequent to the expiry of the 
said three months. What the Court have decided is, that the exposure of 
property must be before the public eye for the full period of six weeks, or, 
in other words, that at least forty-two days must elapse between the first 
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advertisement and the day of sale. It may be suggested that all this is 
rather antiquated, and that in the modern business world, the debtor having 
already had his three months to make arrangements, a much shorter period 
of advertising, and one bringing the advertisement to within a couple of 
days of the exposure, would be sufficient. But on the construction of the 
statute, it may be doubted whether the rule laid down in Ferguson’s case is 
the only construction possible, and the best. In considering the point, it 
should be borne in mind that the power of sale is given by the bonds, the 
statute merely expressing the conditions on which it may be exercised. In 
practice, three interpretations have been put upon the statute. One has 
now received the approval of the Court. According to the second, the 
advertisement appeared once in each of the prescribed newspapers during 
the six weeks previous to the week in which the exposure was to take 
place. In the third case, while every one of each of the series of notices 
was in a different week, the sale might take place in the last of these weeks 
on a day later than the date of the last advertisement. This variety of 
construction arises from the fact that the week referred to in the statute 
may be regarded as the natural week running from Sunday to Sunday, or as 
a period of seven consecutive days beginning with the first day of advertise- 
ment, or of the first appearance of the later series of advertisements, where 
the two series appear on different days. Had the Legislature intended to 
enact the rule established by Ferguson’s case (which will have the effect of 
invalidating many titles), it is to be regretted that it did not say that the 
advertisement shculd be for six weeks, and at least once weekly, but when 
one contracts to publish an advertisement in a newspaper once weekly for at 
least six weeks (the words of the statute), the prevalent idea is that the 
obligation is fulfilled by publication on one day in each of six consecutive 
weeks. There is much to be said for the construction adopted by Sheriff 
Berry: ‘“ The requirement of the Act is not that there shall be an interval 
of six weeks or forty-two days between the date of the first advertisement 
and the sale, but that there shall be an advertisement published once in 
each of at least six weeks after the expiration of the three months’ intima- 
There was already urgent need for an amend- 


»” 


tion, and before the sale. 
ment of the law to bring it into conformity with the requirements of the 
modern business world to lessen the expense of these sales, which, in the 
case of a small property, is out of proportion to the value of the subject, and 
at the same time to secure more effectually that knowledge of the exposure 
shall be brought home to probable purchasers in the locality. What is the 
use of an advertisement in the Scotsman or Glasgow Herald of a small 
property in a country village in the north of Scotland? In view of the 
above decision, an amending Act is now called for, and this should expressly 
protect the titles of properties sold and bought in accordance with a reason- 
able construction of the statute, although differing from the interpretation 


now put upon it. 
A. M. Wituramson. 
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Judicial Separation—Cruelty.—In Russell v. Russell [1895], P. 315, 
it was held that the Court had discretion to refuse to accede to a wife’s 
petition for restitution of conjugal rights, although the husband had failed 
to prove that she had been guilty of cruelty. The actual judgment does 
not concern us in Scotland, as it turns entirely upon the construction of an 
English statute, the Matrimonial Causes Act 1884. But the very elaborate 
examination of the nature of cruelty makes the case of general importance. 
The wife had formerly raised an action of judicial separation on the ground 
of cruelty, and among other acts had charged him with committing an 
unnatural criminal offence with a third person. At the trial the husband 
was acquitted of all the charges, and as regards the most odious, his char- 
acter was completely vindicated. Notwithstanding this, his wife persisted 
in making the accusation to several persons, both by word of mouth and by 
letter. But this did not prevent her raising an action for restitution of con- 
jugal rights, which the husband met by the averment that her conduct in 
persistently making a false charge of such an abominable kind amounted in 
the circumstances to legal cruelty. 

The novelty of cruelty committed mainly by letter, and at a time when 
the spouses were living apart, is at once apparent. Indeed, one wonders 
this aspect of the case is not more dwelt on in the judgments. Even 
assuming that such accusations made during cohabitation might make the 
marriage state intolerable, and so, by an extension of earlier definitions, 
come up to “cruelty,” could such a conclusion be reasonably arrived at 
when the parties were living apart? Would it be fair to assume that the 
charges which had been withdrawn by the wife’s counsel would be repeated 
after if cohabitation were resumed? The case seems to have been treated 
throughout on the footing that the separation which de facto existed made 
no difference in considering the wife’s conduct. But the majority of the 
Court, Lopes and Lindley L.J.J., were of opinion that such charges would 
not amount to cruelty if made during cohabitation by one spouse against 
the other. According to these learned judges, ‘ There must be danger to 
life, limb, or health, bodily or mental, or a reasonable apprehension of it, to 
constitute legal cruelty.” On the other hand, the test of cruelty submitted 
by the husband’s counsel was, ‘‘ Whether the spouse complained of had so 
treated the complaining spouse, and so manifested his or her feelings towards 
her or him as to cause a reasonable apprehension that the duties of married 
life could not be discharged, but married life would be unbearable if an 
order was made that married life should be resumed ?” 

The question of real difficulty which emerges in many of the cases, and 
may most naturally arise in circumstances very diverse, is whether gross 
injury to the feelings may not be cruelty, although the health of the injured 
spouse be not endangered. The powerful dissent of Rigby L.J., will direct 
attention again to this question. It can very seldom arise so purely as in 
Russell. In general, where moral cruelty is founded on, it would be easy 
to show that the continued harshness of the one spouse had injured, or 
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might naturally injure, the health of the other. In such cases as Kelly 
v. Kelly, L.R. 2 P. and D. 59, or Mackenzie v. Mackenzie [1895], A.C. 384, 
the view of the Court was that there was a systematic attempt by the 
husband to break the will of the wife, and a continued exercise of moral 
tyranny by him, which so affected the spirits of the wife in such a degree 
as to injure her health. Of course, a wife’s health might suffer from con- 
tinuous depression of spirits caused by any misconduct of the husband— 
e.g., his habitual drunkenness, and it could hardly be said that a husband 
who persisted in his intemperance in the knowledge that his wife’s health 
suffered was guilty of cruelty. In extreme cases this might, indeed, be no 
unreasonable result, but it would be going too far beyond earlier decisions for 
any judge to venture on such a decision. 

The point hitherto reached seems to be that there must be evidence of 
something like a conscious and premeditated scheme of tyranny practised by 
one upon the other to constitute, before such moral cruelty will be regarded 
as entitling the injured spouse to a legal remedy. Ina case like Russell 
there is neither the element of system nor the actual injury to health. It 
was not said that the husband’s health had suffered, and although it was 
suggested it would injure the health of any man to be forced to live with a 
woman who had made such a charge against him, this is a remark which 
applies more or less to every ill-assorted union. But if any insult, any 
intentional wounding of the feelings is cruelty, such a charge as the wife 
here made, if continually reiterated during the cohabitation, would certainly 
have strong claims to be elevated to the same rank. Although the old case 
of Montgomery-Moir v. Montgomery-Moir, 1751, 6 Paton, Supp. 688, was a 
Scots case, it might very well have been referred to in Russell. Lord 
Elchies says in a note: “I thought that the lady having, on her husband’s 
information, been represented to the world as a monster of nature for 
lasciviousness, and a reproach to her sex, and which scandal has, by the 
husband and his counsel in all their writings and pleadings been maintained 
to be true, though they said it was impossible to prove them—I thought it 
impossible that thereafter they could live together as husband and wife ; 
that he could wish to take her again to his bosom; or that she could live 
with the man who, in effect, declares that she is unworthy of living, and 
who had for ever debarred her from the society of every modest woman who 
would believe him.” This is exactly the argument of Lord Russell’s coum 
sel. It was accepted by the Court of Session in Montgomery-Movwr’s case, 
but the judgment was reversed. Rigby L.J. referred to Lord Brougham’s 
dictum in another Scots case, Paterson v. Russell, 7 Bell’s App. 337, that 
false charges publicly made, or “any injurious treatment which would make 
the marriage state impossible to be endured,” might be cruelty; and to 
Bray v. Bray, 1 Hag. Ecc. 163, where Sir John Nicholl admitted the 
relevancy of a charge of incest made by the husband against the wife as 
evidence of cruelty. But this was merely the admission of an article as to 
a charge which the judge said might be part of a system of persecution. He 
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also cited Milner v. Milner, 4 S. and T. 240, where the cruelty was that 
the husband gave the wife a push in the street with his umbrella in such a 
way that a passer-by took her for a prostitute, and caught hold of her leg. 
Such a case will hardly re-occur, and it is hard to reconcile. But we notice 
that in Mackenzie Lord Watson says a husband must stop short of injuring 
his wife’s health of mind or body, “or of rendering her existence intoler- 
able.” Is this a distinct category? The Court of Appeal clearly thinks 


not. 


Pupil—Custody—Jurisdiction in Divorce.—In the recent case of 
Watson v. Watson, the First Division of the Court decided, what seems 
obvious enough, that the jurisdiction under section 9 of the Conjugal Rights 
Amendment Act 1861 to make provision in a decree of divorce as to 
custody, maintenance, and education of the children is limited to pupillarity, 
and does not extend to minority. The statute itself says “‘ pupil” children, 
—a word specially inserted by the Faculty of Advocates in the Draft Bill,— 
and this seems conclusive of the question. It could not be said that the 
pupillarity of the children at the date of the decree is sufficient,to support an 
order extending beyond pupillarity. The case might not have been so clear 
had it depended on the word “custody” in the statute. It has been said in 
Lang v. Lang, 7 M‘Ph. 445, that the Court may exercise under the statute 
all its common law powers, and, of course, as regards maintenance these 
would support a provision in minority. And from the well-known proposi- 
tions of L.J.-C. Inglis in Harvey’s case, 22 D. 1198, it would appear that, 
although custody may be too harsh a word, the Court claims at common law 
a control over the persons of minors in certain circumstances, although it 
may be difficult to define the limits of that control. The parent has some 
control which the Court may recognise, and the old theory was that this 
was the counterpart of the liability to aliment until emancipation. The old 
cases about Zutor persone datur, curator rei, are chiefly cases with tyrannical 
tutors seeking to protract their legal powers in such matters as personal 
residence. Indeed, the leading case of Miss Graham, of Gartmore (1780), 
M. 8934, was one in which the young lady was going to Lisbon with the 
consent and in the society of her widowed mother to marry the gentleman 
to whom she was betrothed, and the curators wished to shut her up in 
an Edinburgh Boarding School. The interlocutor of the Court cautiously 
says that Miss Graham’s proposal ‘appears not to be attended with any 
real hazard to the young lady,” that the law did not give curators the 


controlling power over the persons of minors “ which is here claimed,” and 
that the nobile offictum ought never to be at variance with the law. There 
is nothing here inconsistent with L.J.-C. Inglis’ protest against the doctrine 
‘‘which should enable any girl on attaining the age of twelve, i* possessed 
of independent fortune, to desert the paternal mansion, and fix her own 
present residence, and thereby probably her future fate and course of life, 
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in defiance of all parental control.” These points are not open under the 
Scottish statute; but is it not desirable that, at all events in cases of 
divorce, the power of the Court should be extended? Whether the present 
law of capacity rests on a sound physiological basis or not, the case of 
divorce makes the intervention of the Court necessary in many cases. We 
have elsewhere suggested that the Court of Session might advantageously 
obtain the power of varying, instead of merely forfeiting, marriage settle- 
ments in cases of divorce, and much the same reasons apply to the juris- 
diction in custody, maintenance, and education. Arrangements of this kind 
cannot possibly terminate at the ages of twelve and fourteen. The impos- 
sibility of their doing so was recognised in England in the case of Z’homasset 
v. Thomasset (1894), P. 295. For a couple of years since Lord Blandford’s 
case (1892), P. 148, it was thought that the power of the English Court to 
order custody, maintenance, and education under section 35 of the Matri- 
monial Causes Act 1857, and section 4 (1) of the amending Act of 1859, 
did not extend beyond the age of sixteen ; that age being the limit men- 
tioned in the statute of Philip and Mary relating to abduction, and acted 
on by the Common Law Courts in England in applications for habeas corpus 
against illegal restraint of the person. That limitation, however, was set 
aside in Thomasset’s case, and it is now established that the jurisdiction in 
question is even greater than that exercised previously by the Courts, and 
extends to the age of twenty-one. Apart from the Matrimonial Causes 
Act, the Court of Chancery has frequently shown its common sense by 
sending children above sixteen either home or to school, or taking them 
from monastic life, in each case on a consideration of what was for the real 
welfare of the child. (See Agar Ellis, 24 Ch. D. 317, and other recent 
cases. ) 





INDEMNITY AGAINST BREACH OF TRUST. 


B’ the Trusts (Scotland) Amendment Act, 1891 (54 & 55 

Vict. ¢. 44), section 6, it is provided—“(1.) Where 
a trustee shall have committed a breach of trust at the 
instigation, or request, or with the consent in writing, of a 
beneficiary, the Court may, if it shall think fit, and notwith- 
standing that the beneficiary may be a married woman 
entitled for her separate use, whether she has or has not 
powers of disposal or alienation, make such order as to the 
Court shall seem just for applying all or any part of the 
interest of the beneficiary in the trust-estate, by way of in- 
demnity to the trustee or person claiming through him.” The 
leading questions which arise under the section seem to be :— 

(1.) Does it apply to all cases in which trustees have 
rendered themselves personally liable for an investment of 
trust-funds, or only to positive breaches of trust power or 
duty, as distinguished from cases of negligent execution of 
power ? 

(2.) What is the nature of the intervention by the benefi- 
ciary which will justify the Court in impounding the beneficial 
interest? In particular, must the beneficiary be aware that 
a breach of trust is being committed, and must the interven- 
tion be on behalf of the particular interest, to the detriment 
or risk of the other beneficial interests ? 

(3.) What conduct on the part of the trustee will dis- 
entitle him to this indemnity ? 

(4.) Does the indemnity properly extend to the whole 
beneficial interest, or only to the benefit or gain received by 


reason of the breach of trust 2 
VOL. VIII.—NO. 2. 





51 & 52 Vict. 
c. 59; and in 
Consolidation 
Act, 56 & 57 
Vict. c. 53. 
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(5.) Does the section apply to the case of alimentary 
life-interests ? 

The section under consideration was obviously suggested 
by section 6 of the English Trustee Act of 1888, which is in 
substantially the same terms; but while the English statute 
is supposed to be largely declaratory of the common law, 
there can be little doubt that the Scottish statute introduces 
a new law. It may be assumed (although there is a paucity 
of Scottish authority on the subject) that, apart altogether 
from the homologation which is implied in long delay and 
acquiescence, the beneficiaries by their personal conduct, by 
their knowledge and assent at the time, still more by their 
active participation, may bar themselves from making any 
claim against a trustee in respect of a breach of trust. If 
they cannot extend the mandate given by the truster, if they 
cannot increase the powers contained in the trust-deed, or 
alter the duties prescribed by it, they can at least discharge, 
expressly or by implication, any personal liability towards 
themselves which the trustee may have incurred. ‘This is, 
certainly, the law as regards beneficiaries sw juris, who have 
been made acquainted with the law and facts of the case, and 
as regards the usual varieties of breach of trust that come 
before the Courts. It is unnecessary to enquire whether 
there are breaches of trust so gross, involving so complete a 
surrender of the duty and position of a trustee, that the Court 
would refuse to listen to any allegation of acquiescence or 
consent on the part of the beneficiary. For example, in a 
recent case,(a) Inglis L.P. described the act of lending trust 
funds to a trustee as “illegal,” “ultra vires,” and unlike 
any ordinary breach of trust duty. No doubt, the diffi- 
culty of such allegations varies with the nature of the 
particular breach of trust, and in all cases the plea does not 
go beyond the interest of the particular beneficiary, as 
manifestly the consent of a liferenter cannot affect the claims 
of fiars. And it is quite certain that, in the case of an 


(a) Croskery v. Hendrie, 17 Rett. 697. 
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alimentary liferent, protected against assignation and dili- 
gence by the usual family trust, it was legally impossible for 
the liferentrix or liferenter to homologate a breach of trust, 
whether by previous or subsequent consent, so as to affect the 
alimentary right, or free the trustees from personal liability 
to make that right good. Such seems to be the result of 
Sanders v. Sanders’ Trustees,(a) where Lord Mure pointed 
out that the alimentary clauses were placed there by the truster 
for the purpose of protecting the pursuer against her own 
acts: “I do not think that anything of the nature of knowledge 
or consent, on the part of Miss Sanders, to an investment being 
made which was not authorised by the truster, even if she 
had known that it was beyond their power as trustees, can 
be raised up as an act of homologation of an illegal proceed- 
ing.” But these cases, where trustees have been protected 
from personal liability, fall far short of the active right of 
indemnity given by the statute to trustees. The only deci- 
sion that approaches the subject is that of City of Glasgow 
Bank (Inquidators) v. Parkhurst.(b) In that case trustees 
had exceeded their powers by investing in the purchase of 
bank shares. They were, of course, personally liable for the 
calls made in liquidation, and in settling that liability they 
assigned to the liquidators their right of relief, or indemnity, 
against the liferentrix of the funds, who was a married 
woman. ‘The liquidators asked a declaration that the annual 
proceeds of the trust-estate, to which Mrs. Parkhurst was 
entitled under her marriage-contract with her first husband, 
Mr. Godby, should be paid over to them, as_ repre- 
senting the trustees, until the whole amount of the calls 
should be paid. This claim was made on the ground 
that Mrs. Parkhurst and her husband had given their sanc- 
tion and approval to the investment immediately after 
it was madé; that for a period of years Mrs. Parkhurst 
had drawn the larger income secured by the investment in 
bank stock; and that Mrs. Parkhurst was bound to relieve 





(a) 7th November, 1879, 7 Rett. 157. (b) 7 Rett. 749. 
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the trustees from liability to calls, at least to the extent of 
her life-interest in the trust-funds other than the bank shares, 
which latter had become a liability and not an asset. There 
was indicated in the opinion of the judges a separate point 
whether it was not necessary that Mrs. Parkhurst should 
have known that the investment was a breach of trust, even 
for the limited purpose of discharging the trustees of personal 
liability to her. That question did not arise in the case, but 
the important part of the judgment was to the effect that the 
right of indemnity claimed could not be recognised. It was 
an indemnity for the consequences of breach of trust, claimed 
against those who had lost their money in consequence of that 
breach of trust; that the persons sinned against should take 
the place of the sinner, and relieve him of the consequences of 
his transgression. It was pointed out that the ordinary right 
of indemnity open to a trustee is against the trust-estate, on 
the ground that, as a mandatory acting within the limits of 
his mandate, he is entitled to be kept scathless ; but that the 
indemnity claimed in respect of the conduct of the beneficiary 
would naturally be a complete indemnity against the bene- 
ficiary personally, and not limited to the beneficial interest 
in the trust. It was decided that, even as regards the 
impounding of the beneficial interest in the trust, there was 
no such right of indemnity, because acquiescence and assent, 
even after the fullest explanation of a breach of trust, can 
amount only to forgiveness of the trustee. It will be 
observed that, while the unfortunate trustee in this case 
had been made liable, in the shape of calls, for many times 
the par value of the investment, he had been unable to meet 
this claim, and had not, of course, replaced in the trust the 
amount of capital invested in the purchase of bank shares. 
The argument used by the liquidators was no doubt to the 
effect that, as the beneficiary had agreed to treat the bank 
shares as a proper part of the trust-funds, the usual rule 
applied that the trustee should be relieved of incidental obli- 
gations connected with the fund. The Court rejected that 
argument ; but they did not, and could not, decide what the 











INDEMNITY AGAINST BREACH OF TRUST. 109 


right of the trustee might have been, had he been compelled 
at the instance of the fiars to replace the capital fund in the 
trust. It would appear that a proper claim of indemnity 
should arise only when the trust-fund has been replaced, and 
the Court might have dealt differently with the life-interest 
of a fund which had been so replaced; but no such case 
appears to have arisen in Scotland. 

In England, on the other hand, the common law had 
been more developed prior to the recent statutes. The same 
result had been arrived at as in Scotland with regard to the 
effect of assent in barring the challenge of a breach of trust. 
The law is well stated by Underhill(a) :— 

“1. A beneficiary who has assented to, or concurred in, 
a breach of trust, or who has subsequently released or con- 
firmed it, cannot afterwards charge the trustees with it: pro- 
vided—(1), that the beneficiary was swe juris at the date of 
such assent or release ; (2), that he had full knowledge of the 
facts, and knew what he was doing, and the legal effect 
thereof ; (3), that no undue influence was brought to bear 
upon him in order to extort the assent or release. 

“2. A beneficiary who is not sw juris, and who con- 
curs in a breach of trust, cannot afterwards charge the 
trustees, if he employed fraud; but a married woman with- 
out power of alienation cannot, even by fraud, estop her- 
self from making the trustee primarily responsible.” As 
Malins V.-C. said in Stanley v. Stanley,(b) “in no case, 
and by no device whatever, can the restraint on antici- 
pation be evaded.” And even in the case of a married 
woman, who is not restrained from anticipation, there was 
a subordinate rule (which probably resolves more into 
a question of proof and presumption), established by the 
opinions of Lord Hardwicke in /ider v. Bickerton,(c) and 
Lord St. Leonards in Mara v. Manning,(d) that in such 
cases there must be something more than acquiescence and 





(a) “ Law of Trusts and Trustees,” 4th edition, p. 575. 
(b) 7 Ch, D. 589. (c) 3 Sw. 80. (d) J. and Lat. 318. 
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approval, and that the married woman must not only be 
fully informed of the state of the case, but must have been 
an actual actor in the transaction, and must have acted for 
herself. But the English common law had proceeded beyond 
these principles to develop the doctrine of indemnity to the 
trustee. The leading case, from which, Lord Davey recently 
observed, the language of the indemnity sections in the 
English statutes was probably borrowed, is Raby v. 
Ridehalgh.(a) There, the liferenter, desiring an increased 
income, induced the trustees to commit a breach of trust 
by investing on mortgage instead of in the funds, and the 
trustees were compelled at the instance of the fiars to make 
good the loss which resulted to the capital account of the 
trust. The trustees then claimed to be recouped by the 
liferenters, and out of the liferent interest. The matter was 
dealt with by LJ. Turner as follows :—‘“ The cestui que 
trustent for life who instigated the trustees to comnut the 
breach of trust have derived from that breach of trust the 
advantage of enjoying the increased income of the fund not 
duly invested according to the trust, and the consequence of 
that is that the cestui que trustent i remainder have a right 
to have that income refunded and made good by the cestui 
que trustent for life. It is trust money received by 
them under a breach of trust to which they were privy, 
and the effect must be that, as the loss which ought 
to fall on those who instigated the breach of trust has 
been laid by the Court on the trustees, the trustees are 
entitled to stand in place of the cestui que trustent i 
remainder for the purpose of recovering against the cestui 
que trustent 7 life, who instigated the breach of trust, or 
their estates, the benefit actually received by them in con- 
sequence of such breach of trust. It seems to me to be the 
necessary consequence of the cestui que trustent for life 
having received the income of the trust-fund unduly invested, 
that the trustees have a right to be indemnified as against the 





(a) 7 D. M. and G. 108. 
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cestui que trustent for life, or thevr estates, to the extent to 
which those estates have been benefited by the improper 
investment.” It will be observed that L.J. Turner uses the 
word “instigation” ; other judges, in decisions prior to the 
English statute of 1888, have used the words “ instance and 
request.” What is meant is, that the beneficiary, whose 
interest it is sought to apply in relief of the trustee, must 
have set the matter in motion and been the acting and 
moving spirit in it. It never was held that mere consent 
makes the consenter liable personally for a breach of trust, 
or renders any interest of the consenter liable in relief. This 
is clearly brought out in the observations of Chitty J. upon 
Raby’s case in Sawyer v. Sawyer,(a) where he explains that 
that decision “ proceeds on the very plain principle that there 
are degrees with reference to the culpability of the persons 
who engage in a breach of trust,” but that the person who 
merely consents is not bound to do more than what he says 
he consents to do. Next, it will be observed that Raby’s 
case presupposes that the beneficiary, who suggested the 
breach of trust in his own interest and contrary to the 
interest of the fiars, or remainder-men, was liable to them for 
the consequences of the breach of trust, so far at least as his 
particular beneficial interest extended. L.J. Turner put the 
question :—“ Has the Court ever gone the length of ordering 
the cestui que trustent personally to recoup the trustee?” 
and the answer apparently was in the negative. But the 
claim of the fiars, or remainder-men, against the instigators, 
if valid at all, would surely be a claim of personal liability to 
make good the capital or fee, and would not be limited 
to the value of the life-interest? Then, the trustees 
having been made liable for what was mainly and origin- 
ally the fault of the beneficiary, who improperly inter- 
vened for his own benefit, these trustees receive, as it were, 
an implied assignation of the claim of the fiars against the 
liferenters. It is at this point that some doubt may arise as 





(a) 28 Ch. D. 598. 
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to the conclusiveness of the judicial reasoning. The peccant 
trustee seems scarcely entitled to the equities of a cautioner. 
He is a joint wrongdoer with the beneficiary, and although 
we have recently been told in the House of Lords(«) that a 
right of contribution may exist among the parties to a qguasi- 
delict, yet the idea of complete relief or indemnity enforced 
by one such party against another is more difficult to accept. 
The right of contribution among trustees and directors (who 
have committed a breach of trust not amounting to fraud) 
has been rarely given effect to in England, and generally only 
against a trustee who was recipient of the money, or who 
acted as solicitor as well as trustee. But the abstract right 
of contribution among trustees in pari delicto is stated by 
Lewin to exist (p. 1041), and in such cases the decree is 
generally enforced equally against trustees. In the case under 
consideration the beneficiary has, of course, reaped the benefit 
of the wrong, but probably in most cases only to the extent 
to which the income of the trust has been increased by the 
improper investment. The beneficiary is also supposed to 
have been active, but not to have misled the trustee in any way. 
On the other hand, the chief duty of the trustee was to resist 
such importunity, and he may be assumed to know better than 
the beneficiary the principles and dangers of trust administra- 
tion. In these circumstances it seems somewhat far-fetched 
that the beneficiary, whose interest has already been injured 
by the breach of trust, although he cannot complain of this, 
should be compelled further to injure his interest by sur- 
rendering it for the purpose of indemnifying the person who 
was primarily responsible to all the parties for the due 
execution of the trust. As regards the extent of the 
indemnity, it will be seen that the decree pronounced by 
L.J. Turner limits this to the amount of the interest 
received by the beneficiary from the mortgages improperly 
taken, and declares that for this amount the life-interest of 
the beneficiary in the trust funds generally is liable. In his 





(a) Wick and Pulteneytown S.S. Co., 21 Rett. H.L. 39. 
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view the “benefit” to the beneficiary is the whole income 
received from the improper investment, although in any case 
the beneficiary was entitled to income, and the fund liable 
in indemnity is not confined to the beneficiary’s interest in 
the particular investment (where that has not been totally 
lost). 

From this sketch of the common law in England and 
in Scotland, prior to the recent statutes, | now proceed 
to consider the meaning and effect of section 6 of the 
Scottish Act of 1891. Here, however, the difficulty occurs 
that no decisions have occurred under the Scottish Act, 
while three important cases have occurred in England, to 
which it will be necessary to refer before endeavouring to 
answer the questions put at the beginning of this article. 
The first of these is Ricketts v. Iicketts,(a) in which Romer J. 
refused to apply the Act of 1888. The breach of trust was 
of a gross kind, consisting of the payment over to a husband 
and wife in embarrassed circumstances of a large part of a 
fund which the trustees knew had been settled by the parties 
on the usual trusts of a marriage-settlement. The trustees 
claimed indemnity against the life-interests of the spouses 
under their own marriage-settlement, to which the obvious 
answer was that these were not interests in the fund 
of which the claimants were trustees. But Romer J., in 
dealing with the claim to impound the wife’s reversionary 
interest under the marriage-settlement, went further, and 
refused the claim on the ground that “the defendants 
commitied their breach of trust, not owing to any mis- 
representation or deceit on her part, but with their eyes 
open, when they must be taken to have known that her 
interest could not validly be dealt with, and seeing that to 
declare her interest impounded would be in effect now to 
give the trustees the benefit of a charge on that interest to 
cover their breach of trust.” This dictum was no doubt 
obiter, but it may be taken as suggesting the view (which 





(a) 64 L.T. 263. 
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is not inconsistent with the terms of the Scottish statute) 
that, while in certain cases it may not be incompetent 
to give the trustee relief out of the interest of a married 
woman without powers of disposal or alienation, yet, as 
a general rule, in such a case relief will be refused if 
the married woman, although instigating or requesting the 
breach of trust, did nothing to mislead the trustee or pervert 
his judgment. Such a result seems not inequitable, although 
Mr. Lewin thinks it would restrict the operation of the 
statute(«) “within narrow limits,” but it is hardly con- 
sistent with the view taken by Kekewich J. in Griffith v. 
Hughes,(b) where, although there was no misrepresentation on 
the part of the wife, a trustee, who had paid over a part of 
the capital fund to her, was held entitled to indemnity out 
of her life-rent interest (without power of anticipation). The 
breach of trust was inexcusable, the reason of the payment 
being the embarrassed condition of the beneficiary; the 
beneficiary had done nothing but beg for money; and the 
reasoning of the learned judge seems scarcely satisfactory. 
“Tf a statute gives the Court power to protect a trustee from 
loss, when without moral dishonesty he has committed a breach 
of trust for the benefit of other persons standing on a footing 
of equality with himself as regards knowledge of the facts 
which constitute the breach of trust, and who therefore are 
not in a position to blame him for his conduct, the Court 
naturally lean towards exercising the power in favour of the 
trustee.” This passage overlooks that it was primarily the 
duty of the trustee, not of the beneficiary, to protect the trust- 
fund ; and it seems to suggest that no moral blame attaches 
to the surrender of trust duty. . In fact, Griffiths’ case is more 
useful as having decided that the “instigation ” or “ request ” 
need not be in writing, while the “consent,” probably of 
some beneficiary with a remoter interest in the administration 
of the fund, must be given in writing. The law is placed in 
a clearer light by the decision of the Court of Appeal in 





a) Lewin on “ Trusts,” p. 1045. (b) 1892, 3 Ch. 105. 
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Somerset v. Karl Poulett.(a) In this case the tenant for life 
certainly suggested a large investment on mortgage over the 
estate of a friend, but he did so in perfect honesty, and not 
with a view to his own benefit at the expense of the fiars or 
remainder-men. The security taken was insufficient, and for 
the resulting deficiency the trustees were made liable to 
recoup the trust-estate. Their demand for indemnity against 
the life-interest was refused, mainly on the ground that the 
beneficiary did not know the facts which constituted that 
particular investment a breach of trust, and in reference to 
this Lindley L.J. thus states the effect of the Statute :— 
“In order to bring a case within this section, the cestui 
que trust must instigate or request or consent in writing to 
some act or omission which is itself a breach of trust, and not 
to some act or omission which only becomes a breach of trust 
by reason of want of care on the part of the trustees. IPfa 
cestui que trust instigates, requests, or consents in writing to 
an investment not in terms authorised by the power of 
uwestment, he clearly falls within the section; and in such 
a case his ignorance, or forgetfulness, of the terms of the 
power would not, I think, protect him, «t all events not un- 
less he could give some good reason why it should—e.g., that it 
was caused by the trustee. But if all that a cestui que trust 
does is to instigate, request, or consent in writing to an 
investment which is authorised by the terms of the power, the 
case is, I think, very different. He has a right to expect 
that the trustees will act with proper care in making the 
investment, and if they do not, they cannot throw the conse- 
quences on him, unless they can show that he wstigated, 
requested, or consented in writing to their non-performance of 
their duty in this respect.” It thus appears that, in the first 
class of cases, it is not necessary that the beneficiary should 
realise that a breach of trust is being committed, unless he was 
thrown off his guard by the trustee; while in the second class 
of cases, the beneficiary must be shown to be a party to the 





(a) (1894) 1 Ch. 231. 
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actual negligence committed. In the particular case of 
Somerset the result was that the beneficiary, or tenant for life, 
continued to receive the income of the funds realised from the 
sale of the security, while the trustees retained for their own 
use the interest of the money paid by them to make good the 
deficiency on the mortgage. To the latter, of course, the bene- 
ficiary, having been a party to the investment, had no claim.(a) 

An attempt may now be made to answer the questions 
put at the beginning of this article—(1.) The statute applies 
to both classes of cases, in which the trustee has made 
himself personally liable; but the trustee’s right to indem- 
nity will depend (in the case of negligent execution of 
power) on the nature of the intervention of the beneficiary. 
(2.) As regards positive breaches of trust, a mere verbal 
request, or instigation, of the beneficiary is sufticient, 
whether or not the beneficiary realised that the trust was 
being broken. As regards other cases, it must be shown 
that the beneficiary knew of the facts that constituted 
negligence and led to personal liability, and nevertheless 
urged, or suggested to, the trustee to take the risk. Where 
a “consent,” as distinguished from a “request” is relied on 
by the trustee, that must be in writing, which, perhaps, 
secures some degree of deliberation ; it is doubtful whether 
it may be given after, as well as before, the breach of trust ; 
and, as to the knowledge required in the beneficiary, the 


(a) It would appear that the distinction taken in Poulett’s case between what 
is necessarily a breach of trust and the negligent execution of trust power, has 
also affected in England the question of the right of the trustee with reference 
to securities improperly taken. As appears from in re Salmon, 42 Ch. D. 351, 
in the first case, the beneficiaries must either accept or reject the improper 
investment as part of the trust-estate, and before realising it they must give 
notice to the trustee whom they propose to hold liable. In the second case, the 
mortgage negligently taken, but within the powers of investment, becomes part 
of the trust-estate, and may be realised without notice, the trustee remaining 
personally liable for the deficiency. The wltra vires investment may be dis- 
allowed, when charged in account to the credit of the trustee, and personal 
liability may be enforced irrespective of realisation, the trustee being entitled 
to an assignation; but, in the ordinary case of negligent investment, loss to 
the trust-estate must be proved by realisation in order to constitute personal 
liability. 
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“consent” is probably subject to the same rules as the 
unwritten request. But it does not appear that it is neces- 
sary to show any collision of interest between—e.g., liferenter 
and fiar. (3.) If a trustee prevented the beneficiary from 
consulting the instrument containing the trust powers, or 
otherwise misled the beneficiary, he cannot enforce indem- 
nity, even where a positive breach of trust has been 
“requested.” (4.) It is by no means certain that in Scotland 
the ratio decidendi in Raby’s case would be accepted, and 
the amount of the trustee’s claim of indemnity measured by 
the amount received by the beneficiary from the improper 
investment. The more logical view would result in an 
implied obligation to in’emnify the trustee, irrespective of 
the amount actually received; and under the statute this 
could be satisfied, not only out of the beneficiary’s interest 
in the particular investment challenged (where any part of 
that remains), but out of other interests of the same benefici- 
ary under the same trust. (5.) The statute may competently 


be applied, but should not in the ordinary case be applied, 
to the alimentary life-interests of married women. ‘There is 
a contlict in the English decisions, and, looking to the plain 
duty of a trustee to resist such importunity as occurred in 
Griffith v. Hughes, it is more likely that the Scottish Courts 
will exercise a strict discretion, and confine relief to cases 
where the trustee himself was misled by the beneficiary. 


Witu. C. Situ. 














ROMAN LAW IN THE EARLY MIDDLE AGES. 
II. 


HE Frankish conquest of the sixth century, though fatal 

at first to the rapid progress which the Roman Law 

had hitherto been making throughout south-western Europe, 
yet eventually extended its sphere by opening an outlet for 
it to the northern regions of Gaul. The Gallo-Roman 
villas, with their wide and extensive domains were preserved 
by the victorious invaders, who also retained for adminis- 
trative purposes the ancient municipal districts. These were 
now governed by the Frankish counts, who were appointed 
by the king himself, and entrusted at once with the highest 
judicial, administrative, and executive powers. The count 
was the ordinary judge. His instructions were to govern in 
accordance with the laws and customs of the realm, to 
protect the widow and the orphan, and to punish severely 
all who should dare to molest them. He had also to 
ingather the revenue, to levy the army, and sometimes to 
lead it to battle. He had charge of the roads and bridges, 
the public buildings, and the royal forests and marches, and 
he had generally to appear annually at the palace to pay his 
respects to the king, and report on the state of his province. 
He received no salary from the State, for the public treasury 
had disappeared with the fall of the Ronan Empire, but he 
was entitled to a third of the produce of the royal domains 
and a third of the penal fines. Beneath the counts were 
the vicars, tribunes, and centurions. All were royal officials, 
holding their commissions from the king, who was thus 
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able to exercise, through his various subordinates, the strong 
control of a central power. 

In addition to these permanent officials, the Frankish 
kings had their envoys: “ missi regales,” “missi de latere 
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regis,’ “maisst de palatio,” “missi dominici.” It was their 
duty to administer the oath of fidelity, to hear and decide 
appeals when on circuit, and to correct all abuses in the 
administration of the law that might come under their 
notice. They were chosen annually by the king from the 
highest ranks of society, and were usually bishops or counts. 
The legislative power lay with the king and his council, for 
the Franks had no national legislative assemblies in the 
modern sense of the term. No doubt there were assemblies, 
but tee seem to have been summoned merely to give a 
formal assent to the royal proclamations to which they had 
previously listened. On an elevated dais sat the king. 
Round him were his councillors and members of the palace— 
the “vive venerabiles et magnifici,”—the counts and their 
deputies, the bishops and their clergy, the nobles and their 
retainers. Beside him was the mayor of the palace, the 
highest of all his officials, ready to proclaim to the 
assembled warriors the resolutions of the king and his 
council, There was no public discussion. The royal 
message, delivered in eloquent terms by the mayor, and 
supported by the sovereign’s presence, was received with 
applause, and the assembly, after offering the customary 
gifts to the king, dispersed as the monarch withdrew. The 
government, in short, was an absolute monarchy. There are 
no traces as yet of the feudal system. Kings, dukes, counts, 
vicars, tribunes, and centurions, are all equally zealous in 
maintaining the royal supremacy. In fact, the Frankish 
kings modelled their government largely on the Roman 
system of the fifth century. They abolished, indeed, the 
Imperial rule, and banished the Roman governors, but they 
continued the same regime. The kings, like the Emperors, 
were the fountains of justice, and in their hands lay the 
supreme judicial authority. 
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The count was sometimes a Frank, and sometimes a 
Gallo-Roman. When he held a “ madllus,” or court, he was 
assisted by assessors chosen in all likelihood by himself. 
These assessors were sometimes Franks, sometimes Gallo- 
Romans—for the counts had to administer Roman, as well as 
German law—and were spoken of as “vachimburgi” in the 
one language, and “ boni homines” in the other. The clergy, 
on account of their knowledge of Roman law, were frequently 
chosen as assessors, and it was not unusual for the count to 
request the attendance of one or two of the professional 
lawyers of the district, who willingly gave their assistance 
in return for the honour conferred. The counts, indeed, 
had so many duties to attend to that they resorted very 
largely to the assistance of assessors. Many a time they did 
practically all the work of the court. They put the ques- 
tions to the witnesses; they considered the evidence; and 
they suggested to the count what they thought his judgment 
should be. So difficult, however, was it on many occasions 
to find assessors that permanent officials, called ‘‘ Seabini,” 
were subsequently appointed to undertake the duty. 

The king held zs court in the palace, and to it lay the 
right of appeal. Persons of high rank, such as bishops, could 
only be tried in the King’s Court. He too was generally 
assisted by assessors specially chosen by him from among 
the members of his palace. The bishops were frequently 
requested to sit with him, and such of the jurists as had made 
a special study of particular branches of law. The adminis- 
tration of justice was an important source of the royal 
revenue. There were heavy fines for non-attendance at the 
King’s Court; for withholding assistance from his officers, 
and for refusing hospitality to his envoys. In cases of serious 
crime the culprit’s estate passed to the Sovereign, while in 
the case of minor offences he generally received the third 
part of the wergild, or compensation money, which varied 
not only with the rank of the injured, but also with the 
nature of the injury. The vanquished Roman provincials 
were, however, allowed to sit in the tribunals like the Franks, 
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for the two races seem on the whole to have been treated 
almost equally. Both were employed as councillors, ambassa- 
dors, dukes, and counts. Sometimes the Franks were judged 
by a Roman, and sometimes the Romans by a Frank. 
Marriages were permitted between them, and in one or two 
generations it was difficult, if not impossible, to say who was 
a Frank and who was a Gallo-Roman. 

With the advent of Charlemagne, or Karl the Great as he 
is more properly called—for he was a thorough German—and 
the conquest of Italy by the Franks, the extent of their 
empire was more than doubled. It was hounded on the 
north and west by the ocean, on the south by the Pyrenees 
and the Ebro. It embraced almost the whole of Italy, while 
its eastern frontier stretched from the Illyrian shore of the 
Adriatic to the mouths of the Elbe and the Weser. Within 
its vast territories were races and tribes innumerable—Franks, 
Romans, Lombards, Goths, Burgundians, Bavarians, and 
Saxons. The victorious monarch followed the example of 
his predecessors when they conquered Gaul in leaving to the 
vanquished races their respective systems of law. “It often 
happens,” wrote Bishop Agobard to Louis the Pious, “that 
five men each under a different law may be found walking or 
sitting together.” The personality of the law was the 
characteristic feature of the judicial organisation of the 
Frankish empire. Every person lived, as a general rule, 
under the law of the nation from which he was descended on 
the father’s side. There were, however, certain exceptions. 
Married women lived under the law of their husbands, the 
clergy, of course, followed the Roman law, and freedmen 
sometimes took the law of their patron and sometimes the 
law by which they had been themselves set free. Where 
different legal systems conflicted the law of the defender 
ruled, except in cases of personal injury where the compensa- 
tion was fixed by the law of the person injured. Contracts 
were prepared according to the law of the debtor, and the 
order of succession was determined by legal system to which 


the testator belonged. 
VOL. VIII.—NO. 2. K 
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As the various races, however, gradually became mixed, 
and the origin of each individual too remote to be appealed 
to with certainty, the local law superseded the personal, and 
the two main systems in observance at the end of the ninth 
century were, first, the Roman, and second, the local, or cus- 
tomary, law. In the southern districts of Europe the cus- 
tomary law was the Roman, but in the northern districts it 
was otherwise. There the local or customary law consisted 
mainly of Germanic usages, written and unwritten, though 
even these had been influenced to a greater or less degree by 
both the Roman and the Canon law. By this time, indeed, 
the laws of nearly all the European races had been reduced 
to writing. The Franks, Visigoths, Burgundians, Lombards, 
Saxons, Frisians, and other German tribes had all their respect- 
ive codes, and in almost all of them may be found traces more 
or less ample of Roman law. The Roman element was, of 
course, far stronger in the south than in the north. In the 
southern parts of the Frankish empire the Breviary of Alaric, 
or the Roman law of the Visigoths, which had survived the 
Frankish conquest, was widely known. ‘There the Romans 
greatly predominated, and as they were allowed to retain 
their own law, this compilation was constantly being referred 
to. Charlemagne is said to have confirmed and re-issued it 
for the use of his Roman subjects, and there can be no doubt 
that it was largely resorted to by the counts and envoys of 
the Frankish kings. Roman law, in short, prevailed gener- 
ally throughout the whole of Southern Europe—z.e., the ante- 
Justinianian jurisprudence,—for the compilations of that 
illustrious Emperor had scarcely as yet penetrated much 
beyond the borders of Italy. There, indeed, they had for 
some time been recognised in practice, and in Ravenna, the 
seat of the exarchs, they had been studied without much 
interruption for nearly three hundred years. The provisions 
borrowed from the writings of the Roman jurists which 
appear here and there in the codes of the northern races 
are, however, almost all taken from the Breviary of Alaric 
—the “Lex Romana Visigothorum”—and relate chiefly 
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to marriage, slavery, and evidence. The last is important, 
for it was the universal rule of the German races to throw 





the burden of proof on the accused—a principle directly 
opposed to the Roman law, which based its system on the 
maxim, “ Accusatore non probante reus absolvitur.” The 
Salic law, or the code of the Salian Franks, adopted the 
Roman rule, which it borrowed from the Roman law of the 
Visigoths. Amongst the clergy there were many whose 
knowledge of Roman law enabled them to act as notaries, 
and this is the most probable explanation of the constant 
references to the civil law which are to be found in almost 
all the official documents of the time. Even in the northern 
districts of Germany the Roman law seems to have been 
taken advantage of in a way which proves that it must have 
been somewhat widely known. In contracts, wills, charters, 
and other private writs there occur many of the terms 
familiar to the Roman law. Such, for example, are the 
expressions: “ Falcidia;” “ingenuus;” “ stipulatio legis 
aguiliae;” “peculium;” and “peculium castrense;” and 
the phrases : “ tu mihi haeres esto;” “jure praetorio et jure 
civile;” “hos et has liberos liberasve esse jubeo ;” “ita do 
ita lego, ita testor, ita vos mihi Quirites testimonium per- 
hibetote.” 

The Frankish kings, like the Roman emperors, had the 
royal prerogative of issuing edicts. They were known as 
“capitularies,” and were binding on all irrespective of 
nationality, without previous submission to the public 
assembly. Charlemagne was continually making new laws. 
He was a born legislator, and gave laws to the Lombards, 
the Saxons, the Frisians, the Thuringians, and the Franks. 
The Roman law was his model, and he used to speak of it 
as the mother of all the systems of law. Many of his capi- 
tularies contain reference to the Theodosian code, and he 
seems to have reverted to it in all instances where the 
customary Germanic codes were defective. 

“ Several of our counts,” said Charlemagne to his Privy 
Council, “have considered with us as to the condition of 
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those freemen who have been compelled by force of circum- 
stances to sell themselves as slaves. Now, in the common 
law of our land we have found no reference to this subject, 
though in the third book of the collected capitularies we find 
that a man may give himself in pledge. We have also 
searched carefully in Holy Writ. We there find it stated 
that if a freeman become a slave, for six years he shall 
serve, and the seventh be free. We finally had recourse to 
the laws of our noble predecessor's, the ilustrious Emperors 
of Rome, and we there found several laws which were all 
more or less in pont. One of them, however, seemed to us 
to be eminently applicable to the present case. It is con- 
tained in the thirty-second novel of Valentinian ITI., which 
enacts that ifa freeman has been forced by famine to sell 
his children, they may be ransomed by repaying to the 
buyer what he gave for them, with a fifth of the price in 
addition. We, therefore, think, with our most holy bishops 
and Privy Councillors, that this rule should henceforth 
apply to the case of all freemen who have been driven by 
stress of hunger to sell themselves as slaves.” 

The Theodosian Code was a favourite subject of study 
with the clergy, and the bishops of Clermont and Cahors 
were recognised as two of the most celebrated jurists of their 
day. The schools of the Church in the cities, and the 
libraries of the monks in the monasteries, preserved both 
the theory and practice of the Roman Law, and, in fact, so 
devoted were the clergy to its study, that on more than one 
occasion they incurred the censures of the Church. ‘To 
the students and monks who attended their lectures 
they expounded the Theodosian Code as they expounded 
Horace or Virgil; and the Notes of Magnon, dedicated 
to Charles the Bald, and published about the middle of 
the ninth century, prove that the Roman Law was then 
made the subject of careful and accurate study. Magnon, 
or Mannon, seems to have been the chief of the School of 
the Palace under Charles the Bald, to whom he dedicates 
his work in the following couplet :— 
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“Haec juris onuee libens Rex accipe, Carle, 
Offert devotus que tibi Magno tuus.”(a) 


Among the sciences which Charlemagne caused to be 
taught in the schools of his empire, that of the jura civilia 
held the foremost place. In short, the Frankish conquest of 
Europe was by no means fatal to the influence and author- 
ity of the Roman Law, for its survival is amply proved, 
not only by the existence of several written treatises, but 
also by frequent references to it in the laws, capitularies, 
and other legal documents of the time. 

During the reign of Charlemagne the whole of western 
Europe may be said to have yielded obedience to one central 
authority. No enemy dared to invade the territory of the 
victorious Frank. The Saracens in the south and the 
Vikings in the north sailed by the shores of France, heading 
their vessels to the open sea, while the Danes, the Slavs, 
and the Saxons, were glad to escape from the Teuton’s 
wrath by guarding the bounds of his empire. But it was in 
vain that he endeavoured to unite the whole Teutonic 
world, that he attempted to connect by means of a great 
canal the waters of the Rhine and the Danube, that he 
boasted of having subdued the most distant tribes of 
barbarians. The vast and magnificent organisation, with 
its discipline, its regularity, its prosperity and peace, all 
disappeared at his death, and in less than a hundred years 
the colossal structure was in atoms. Along with their laws 
Charlemagne had left to the conquered races their national 
love of freedom, and the sole bond of union was his strong 
and powerful will. When that was withdrawn imperial 
unity vanished. France aimed at separation from Germany, 
Italy at separation from both. Frank fought against Frank, 
brother against brother, father against son; and the great 
empire of Charles was reduced in a few short years to a 
chaos of warring factions. From the firths of Scandinavia 





(a) See “ L’histoire du droit romain au Moyen age.” Par M. Flach, Prefessor 
Vhistoire au collége de France (1890). 
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and Denmark the fleets of the Vikings, or Children of 
the Fiords, swept under full sail into the havens of 
France. In their vessels and galleys they ascended the 
rivers and streams, depositing in the islands, conquered and 
fortified for the purpose, the captives and booty they had 
taken. ‘Where they had passed,” says a contemporary 
writer, “no dog remained to bark.” All who were daring, 
reckless, and strong threw themselves on the dying empire. 
The Saracens pillaged Rome, Italy, and Provence; the Slavs 
ravaged Germany and Burgundy ; and the Norwegians, the 
Danes, and the Frisians sacked the cities of France. They 
sailed up the Loire, the Seine, and the Rhine, burning 
abbeys, churches, and villages, and slaying all who dared 
to withstand their progress. Castles and strongholds were 
the sole refuge against them. ‘The cities fortified them- 
selves as well as they could, the rich seigneurs flanked 
their manor houses with turreted towers, and surrounded 
them with ditches and moats, while the poor and the feeble 
fled to the woods, or joined the ranks of the Normans. 
Here and there in the mountains, on the steep banks of the 
rivers, and by the side of the lakes, piles of massive masonry 
arose, which alone were able to offer an effective resistance 
to the bands of robbers which everywhere infested the coun- 
try. These gloomy ramparts, so much detested a few cen- 
turies later, were the frequent resort of the feeble, who in 
return for protection, gladly became the vassals of the rich 
proprietors, or of the larger and wealthier abbeys. “The 
true heirs of Charlemagne,” says Victor Duruy, “ were neither 
the kings of France, nor the emperors of Germany, but the 
feudal superiors.” Everything belonged to them. Their 
power extended, in the words of an ancient document, 
“a coelo usque ad centrum.” They claimed dominion over 
the birds of the air, the wild beasts of the forest, and the fish 
in the rivers and lakes. They professed to be the defenders 
of the poor, the protectors of the weak, and the preservers of 
justice and peace. Fair and lovely in theory, the institutions 
of feudalism were in reality the beginnings of anarchy. 
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Might was everywhere right, and private warfare was an 
established custom. Life was in reality a perpetual combat, 
and society a general melée. The kings had no longer any 
real authority, for the small freeholders had all disappeared 
amidst the turbulent beginnings of feudalism. ‘“ France,” 
says La Vallée, “was like a great desert, above whose vast 
level a few tall church towers rose ;” and the same might be 
said of Europe. The state of the serfs, like that of the 
villains, was inexpressibly wretched, and it was the universal 
belief of the age that the end of the world was approaching. 
The seigneurs possessed no uniform right of justice. In 
France, for example, a superior, a middle, and an inferior 
jurisdiction were recognised. ‘The first alone possessed the 
power of life and death, though a seigneur who was only 
entitled to the inferior justiciary rights might punish with 
death robbers caught red-handed on his territory. Vassals of 
the same superior, residing on his property, and possessing 
fiefs of a similar value, were termed “pares,” or peers. 
Superiors of every rank had their peers, and each could claim 
the privilege of being tried by his own peers, in the presence 
of his immediate superior. If the latter refused te acu justly, 
or if the vassal considered himself unfairly condemned, he 
might appeal, in default of justice, to his judge’s superior, or 
to his own sword. Generally, the superior presided in his 
court, explained the case to his assembled vassals, and pro- 
nounced judgment. The responsibility for the decision lay 
with the vassals who had given it, and any of them might be 
called upon to support the judgment by his sword. If 
the opposing parties were not of equal rank, the lower 
rank was taken, and the jury chosen accordingly, for 
the laws of the Middle Ages always preferred that the 
weaker side should be favoured. The court was generally 
held in the open air, in the light of day, beneath the branches 
of the large trees which often surrounded the village church. 
But it was no light duty which fell upon these jurymen of 
the Middle Ages. They had to appear in full armour, for 
any of them might be challenged. The time wasted was so 
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great that the crops could not be sown nor the harvest 
gathered in, and ere long men preferred to lose their liberty 
rather than have the trouble of maintaining it. Law became 
everywhere local and customary, and dependent on the 
caprice of the seigneurs, and it was only within the ranks of 
the clergy that its scientific study remained. 


(To be continued.) 


J. S. Taytor CAMERON. 





DEALINGS WITH LIFE POLICIES. 


[' requires only an examination of the daily newspapers to 

tell one that transactions regarding life policies have 
attained to very large dimensions. The legal aspects of such 
transactions are, for the most part, simple. They are com- 
paratively free from technicalities. The mysteries of the 
“feudal system” do not touch them. But they have their 
own peculiar points and difficulties, at some of which it is 
now proposed to glance. Life insurance itself has vastly 
extended, not only in degree but also in kind. Indeed, it is 
not very easy to say what is, and what is not, life insurance. 
It is possible to put an accurate money value on the 
chance of A surviving B, or of A being survived by say 
three out of four children, or of a lady marrying or not 
marrying. Such obligations by Companies of standing 
render possible financial transactions involving many and 
complicated interests, which would otherwise be impossible. 
The guarantee of the Company eliminates the element of 
risk, or rather the Company takes it upon itself for a con- 
sideration, and then the risk disappears into the region of 
certainty under the operation of the controlling principle of 
all insurance—-z.c., the doctrine of averages. 

Amongst the matters of outstanding importance to any 
one proposing to buy a life policy, or to lend on the security 
of it, are—the standing of the Insurance Company ; the 
principles on which it divides its profits ; the actuarial ascer- 
tainment of the value of the policy, based on the above- 
mentioned points, and also on the probabilities of life; and 
the means of tracing the life assured in the future, and prov- 
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ing his death when it takes place. These, however, are not 
legal considerations. We have no more to do with them 
than we are concerned with principles of land valuation in 
the sphere of land rights. They are, therefore, passed over 
now. In like manner, even within the narrower circle, we 
do not ask time and space to go over matters of contract 
and conveyancing which, indeed, touch the present subject, 
but not more so than they affect many other kinds of busi- 
ness. Eliminating both of these sets of subjects, we ask 
consideration only to a few matters which arise in transac- 
tions with life policies, and in such transactions only. 

At the outset, a question may arise between seller and 
purchaser, Whether the former is entitled to recover from the 
latter a proportion of the premium already paid by the seller 
for the year current at the date of sale, corresponding to the 
unexpired period? This question is occasionally raised, but 
it seems clear that the seller has no such claim. The 
Apportionment Act 1870, section 6, is in point. Besides, 
with regard to every ordinary policy it is the case that, 
while the Company is certain to receive, at least, a full 
year’s premium for each year during which the policy is in 
force, there is the chance against the assured that he may 
pay not only a year’s premium for each year of insurance, 
but also practically a full year’s premium over and above. 
Thus, if the policy is in force for twenty years and a day, he 
must pay twenty-one full annual premiums. And in a sale 
between terms, the seller simply converts this possibility of 
a loss into a certainty, but with this difference, that in the 
one case the loss depends on an event over which he has no 
control ; in the other case, it is due to his own act. So that 
while, in the one case, it might appear only equitable that 
there should be—though there is not—an apportionment 
enforceable against the Company, the law as between seller 
and purchaser seems to square with the equity of the case, 
especially having in view that the purchaser steps into the 
seller’s shoes as regards the probability of loss (so to speak) 
on the last premium of all. 
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Another and similar question is, Who is bound to pay 
a premium on which the days of grace are running at the 
date of the contract of sale? This is not so clear. There is 
a dearth of authority on the point. But—assuming that 
the contract is silent on the special subject—it is submitted 
that the seller is liable; and that the same would hold even 
though it were stipulated merely that the purchaser should 
pay all future premiums. The ground of the opinion now 
submitted is, that the thirty days usually allowed for pay- 
ment of the premium are not “days of grace” in the sense 
of that expression as applied to bills of exchange. In the 
case of bills, the effect of the three days of grace is to read 
into the bill a modification of the acceptor’s obligation in the 
form of a new date of maturity, three days after that actually 
appearing on the face of the bill. The bill accordingly is not 
payable, and cannot be enforced, until the last day of grace. 
But in the case of a premium of life insurance this is not so, 
for there is no obligation at all on the insured to pay. The 
only obligation in the policy is on the Company to pay the 
sum insured in a certain event, but only if certain conditions 
are fulfilled on the part of the insured. These, however, 
he cannot be compelled to fulfil, though non-fulfilment means 
forfeiture of the obligation in his favour. Of these con- 
ditions the leading one is payment of the premiums, which, 
though the insured cannot be compelled to pay, the Company 
is bound to accept. It is here that the days of grace come 
in. The obligation to accept the premiums is subject to the 
condition that they are paid on a day specified, or, at latest, 
within say thirty days thereafter. These days are thus 
a limitation, as regards time, of the obligation to accept the 
premiums. They in no way affect the date on which the 
premiums become due and payable. On these grounds it 
is thought that the only proper date for payment of the 
premium is the date on the face of the policy, irrespective 
of any days of grace; that if it has not been paid, the seller 
is bound to say so, and to provide accordingly, and that in 
the absence of such provision the purchaser is entitled to 
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assume that it has been paid, or that the transaction is 
to proceed on that footing. At the same time, this has an 
appearance of hardship, seeing that the premium in question 
practically applies to a year wholly in advance ; and even if 
the view submitted be correct, a slight variation in the terms 
of the contract may lead to the contrary result. 

There is still another question regarding payment of 
premiums. The previous questions have affected ultimate 
liability ; this one relates merely to payment in the first 
instance. Suppose that the contract of sale is made so close 
upon the date on which the premium must be paid that 
there is not time to carry through the transaction before 
that date. Then under these circumstances, and apart alto- 
gether from the question of ultimate liability, who is to pay 
the premium in the first instance? This ought always to be 
regulated by express agreement. It seems pretty clear that, 
apart from stipulation, the primary liability and the ultimate 
liability he together. The matter is, however, of considerable 
importance. And it will be observed that the position is 
somewhat peculiar. There is, in the first place, the chance 
of the policy being allowed to lapse. The sale may fall 
through. Even though the purchaser is liable for the pre- 
mium under the contract, the seller cannot prudently be 
indifferent to the maintenance of the policy, for the 
purchaser may have pleas against the concluded nature 
of the sale, or objections to the title, or he may be, or 
become, insolvent. The purchaser, on the other hand, 
cannot feel in safety to pay the premium, for the title may 
be found to be defective, and there may be disputes as to 
this and other matters. The best plan is for the seller to 
pay the premium and add it to the price. Or the Company 
may extend the “days of grace.” Indeed, under the regula- 
lations of many Companies the insured seems to have such 
a right on payment of interest or a small fine. But if it 
be a condition that evidence of continued good health must 
be produced, that is an entirely different matter. 

Another point which the seller ought to have in view is, 
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the possibility of the death of the life insured after the date 
of the contract, but before payment of the price. It is very 
natural for the seller to stipulate that if that should occur 
the contract is to be cancelled. This secures for him the full 
value of the policy as in possession, instead of its actuarial 
value as a reversion. But though this is certainly a good 
provision in an ordinary sale, it may possibly turn out to 
be a case of playing with edged tools. It is clear that it is 
not a clause which there is any duty on a seller to put into 
the contract, and there are many cases in which it is undesir- 
able in his own interest. For instance, if he is selling under 
a power in a security, or is otherwise acting in a fiduciary 
capacity, the insertion of the clause in question may put him 
in a difficult position, for how is he to know for certain 
whether or not the death has occurred, and what is to be 
the limit of his duty ? 

So far I have dealt with questions on the contract of sale. 
Now we turn to points on the policy and the title thereto 
with which the purchaser is concerned. And, first, regarding 
the policy itself. The following admissions by the Company 
are all of them desirable, and the first, at least, necessary— 
viz. (1) that the age is correctly stated ; (2) that the policy 
is indisputable; (3) that it is world-wide; and (4) that 
a sufficient insurable interest exists, or existed, in those cases 
in which the insurance has been effected by A on the life 
of B. 

Admission of age must be regarded as essential. Practi- 
eally it is an implied condition of the contract of sale, assum- 
ing, that is, that the policy is sold on a certain representation 
as toage. That representation the seller must substantiate, 
which is practically equivalent to an obligation to obtain an 
admission of age from the Company. So far as regards the risk 
of a claim for arrears of premiums (with interest) on the 
ground of error in age, the mere fact that the age is admitted 
by the Company is enough to bar such a danger. It will, 
however, be observed that the position is peculiar in this 
respect, that while it does not matter to the Company how 
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much younger the life may be than was stated in the pro- 
posal for insurance, the interest of a purchaser or lender, on 
the other hand, is just exactly the reverse. For while it 
does not matter to him how much older the life may truly 
be than the age stated, every year by which the life is 
younger so much diminishes the value of the purchase or 
security. Assuming, then, that the seller is bound to prove 
the age, does he fulfil his obligation if he obtains a statement 
from the Company—(1) that the date of birth in their pro- 
posal papers was what he had represented ; and (2) that the 
age is admitted by them? Most people will be very glad to 
accept these statements; but still they are not strictly con- 
clusive, and it is well to have the question before one. 

It is always desirable to have the policy declared by the 
Company to be indisputable on account of any wrong state- 
ment which may have been made at the time when the 
insurance was effected. This under most Companies’ regula- 
tions comes about automatically after the lapse of a few 
years. But in all cases fraud is excepted. Such fraud affects 
onerous assignees.(a) In like manner the policy ought to be 
declared by the Company to be free from all restrictions as 
to travel and residence. This benefit is regularly conferred 
for a small additional payment, and sometimes without any. 
But in all cases war-risk is an exception. 

The question of insurable interest(b) opens up a large 
subject, but only a very few of its aspects need be referred 
to. The interest must be a pecuniary interest, and it must 
be at least co-extensive with the insurance. ‘The point of 
time at which the interest must exist is the time when the 
contract of insurance is entered into. If only there be then 
an insurable interest, no change of circumstances will vitiate 
the policy ;(c) and it would seem to follow that, no interest 
existing at first, the policy would not, in strict law, be vali- 
dated by the subsequent acquisition of such an interest, 
unless it could be held either—(1) that, on the facts, the future 








(a) Scottish Widows’ Fund v. Buist, 1876, 3 Rett. 1078. 
(b) 14 Geo. III. ¢. 48. (c) Dalby, 1854, 15 C.B. 365. 
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interest had been in contemplation when the contract was 
entered into, so as to operate retro, or (2) that the payment 
of a premium after the acquisition of the interest made a new 
and valid contract.(a4) The practical advice is to ask the 
Insurance Company to admit the interest. At the same time 
it must not be forgotten that the prohibition against wagering 
insurances is a matter not of private contract but of public 
policy, and therefore there may very well be a question as to 
the effect of such an admission. It may, however, be kept 
in view that it requires a considerable amount of moral 
courage on the part of an Insurance Company to dispute a 
policy on such a ground as want of insurable interest, after 
having accepted premiums for it may be a long course of years. 

There are several matters for consideration regarding 
bonus additions. Two special ways of dealing with the 
bonuses are—(1) to apply them towards reduction of premiums, 
and (2) to declare bonuses which are not to vest unless and 
until the life insured shall survive a certain future date. 
As regards the former of these methods, it is important to 
know whether the reduction of premium is permanent, or 
whether on the other hand it is limited to the particular 
year or until the next declaration of profits, the future re- 
duction of the premium depending upon future profits. 
Again, if a contingent bonus be declared, it is of course open 
to the policy-holder to effect a separate insurance of such 
bonus until the date when it vests. Another matter of much 
importance is to know whether the Company pay an inter- 
mediate bonus for the period between the last declaration of 
profits and the death of the life insured. That may obvi- 
ously make a very great difference. In this connection, 
reference may be made to the favourite form of advertise- 
ment which many of the Companies adopt in the year in 
which their bonus period ends. ‘They urge all and sundry 
to insure at once on the ground that that will entitle them to 
participate in the immediate declaration of bonus. But assum- 
ing that the Company pay a fair intermediate bonus, such 
7 (a) Bankharat, 1871, 9 Macph. 443, may be referred to. : 
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intermediate bonus is calculated on the number of premiums 
paid since the close of last bonus period, so that what is given 
with one hand is very nearly taken away with the other. Of 
course, that would not be so if there were no intermediate 
bonus : in that case it would be a distinct advantage to insure 
before the close of the bonus period, as it always is to a small 
extent where compound bonus is the rule. Enough has been 
said to show that a mere statement of the amount of 
premium and bonus may be correct enough in a sense, and 
yet may leave serious misunderstandings on both subjects. 
Turning now to deeds affecting the policy, we may first 
refer to the position of trustees holding a trust-estate com- 
prising, or consisting of, a life-policy. It is very common 
to find that the trustees have no express power of sale. Now, 
it may be said that there is an implied power of sale; and 
certainly it is not only competent to, but incumbent on,(q) 
the trustees to see that the policy is not lost to the estate, as 
it will be 17 it be allowed to lapse owing to non-payment of 
the premiums. But regard must be had to the nature of 
the trust purposes, and to the peculiar qualities of a life- 
policy as a trust asset. The constitution of the trust may 
not contemplate any fund being brought into existence until 
after the death of the life insured. After his death the deed 
very probably provides a life-rent to his widow and the 
capital to his children. If, then, under such circumstances, 
it become impossible to pay the premiums, it rather appears 
that the proper course for the trustees is to arrange for the 
conversion of the insurance into a fully paid-up policy of as 
large amount as the Company will grant. This keeps as 
nearly as may be, under the altered circumstances, to the 
original purposes, whereas a sale, with the result of bringing 
into existence an immediate trust-fund, could not be said to 
be, in the words of the Trusts Act 1867, ‘‘expedient for the 
execution of the trust, and not inconsistent with the in- 
tention thereof.” Under such circumstances, therefore, it is 
submitted that an implied power of sale is far from clear. If 
(a) Inglis, L.P., in Schumann, 1886, 13 Rett. at p. 682. 
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the trustees did sell, would not the fiars be entitled to insist 
that the price should be accumulated until the date when 
the trust-deed contemplates that the life-rent should com- 
mence to run—viz., the death of the life insured? But of 
course even that might fall far short of the benefit which 
they would have taken from a paid-up policy. 

A somewhat similar question arises when, say, a husband 
has settled a policy in trust, and has bound himself to keep 
it up. Assuming that the insurance is on the participating 
scale, the trustees may be pressed to apply the bonus 
towards reduction of premiums, so as to reduce the hus- 
band’s outlay in keeping up the policy, and thus increase the 
family income. It is clear, however, that such an act would 
be ultra vires, and would infer personal liability at least to 
those entitled to the capital, unless it could be proved that 
the husband was unable to pay. 

The matters requiring attention in loans over life-policies 
may be shortly stated. There will, of course, be an obliga- 
tion to pay premiums and extra premiums, if any; these 
obligations ought to be made to apply not only to the original 
policy, but also to any which may be substituted therefor ; 
the security ought to be expressly not only for principal and 
interest, but also for premiums, extra premiums, and interest 
thereon; and there ought to be express and distinct powers 
of sale and surrender. These must be set out at length ; for, 
strange to say, no statutory facilities exist in Scotland 
for securities over personal property other than ships. It 
will often be found convenient to take the policy in the 
name of the creditor direct, with an admission by the Com- 
pany of his insurable interest. That saves a certain amount 
of expense, as there is no assignation and no intimation, 
and it effectually gets over any requirement on the part of 
the Company for production of confirmation in favour of the 
executor of the life insured. 

Before leaving the examination of the deeds affecting life 
policies, the stamps must be looked to. In 1888 a special 


provision was introduced into the Revenue Act to the effect 
VOL. VIII.—NO. 2. L 
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that, unless the assignee’s title is duly stamped, payment is 
not to be made to him by the Company, and his discharge is 
invalid. This was repealed and re-enacted in 1891.(a) The 
title of the assignee means not only his immediate assigna- 
tion but all the deeds under which he claims. In practice, 
however, it is not extended to include deeds of the nature of 
incumbrances subsequently discharged, nor even, it is under- 
stood, deeds which are in form, or even in substance, absolute 
assignments, but which are followed by reconveyances again 
vesting the policy in the original assigner. These, we think, 
are known to the initiated as “ loops,” as distinct from “ links.” 
The only other point arising specially on the stamp laws is 
under section 57 of the Stamp Act 1891. By that section 
(which is only a re-enactment), if property is sold subject toa 
debt, you must add the debt to the sum actually passing, in 
order to fix the price for stamp-duty purposes. It is held 
by the Board of Inland Revenue that loans by Insurance 
Companies on their own policies are an exception; but the 
ordinary rule applies if the lender is an outsider. 

It is not usual to speak of ‘‘ searches” in connection with 
policies, and yet they are just as necessary, and are very 
much the same in kind as in the case of heritable property. 
They divide into—(1) property searches—zi.e., enquiries of the 
Company whether they have any claim against the policy, 
and what notices, if any, have been received against it; and (2) 
personal searches—7.e., for sequestrations or awards of cessio. 

A few remarks seem to be called for with reference to 
claims by the Insurance Company. It seems sufticiently 
clear (and certainly a prudent lender or purchaser will 
assume) that all claims by the Company against the holder 
of the policy may be placed by the Company against their 
liability on the policy itself, and that the Company’s power 
to do so will be preferable to any right which an assignee 
can obtain from the policy-holder, assuming that the Com- 
pany’s claims have arisen prior to the date of the assignation, 
or rather of the intimation. Again, when loans by the Com- 





(a) 54 & 55 Vict. c. 39, sec. 118. 





AvUII 


DEALINGS WITH LIFE POLICIES. 139 


pany are paid off, it is usually on the footing of a discharge 
of the debt. Sometimes, however, the transaction takes the 
form of an assignation of the debt. When this does occur, 
it is apt to cause trouble and become a source of danger. So 
far as the Company are concerned, it is still simply payment 
of their debt, and accordingly, if they are subsequently asked 
by an intending lender or purchaser whether they have any 
claim against the policy, the answer will probably be a 
simple negative. If, therefore, such a debt is assigned, special 
are ought to be taken by the assignee that the transaction is 
properly entered in the Company’s books; and, on the other 
hand, it is desirable, in the case of a loan or purchase, that 
information should be required regarding a@// previous loans 
by the Company, if any, even though not now subsisting. 
Bankruptcy is, as usual, a special risk to be guarded 
against. But, unfortunately, in the case of such personal 
property as life-policies, the protection is incomplete. This 
arises from two causes. ‘he first is due to the distinc- 
tion between registered and unregistered titles in the 
matter of the criterion of preference in a question with 
the trustee: the second is due to the defective registra- 
tion of cessio proceedings. As is well known, in the 
ease of heritable property and all personal property held 
on registered title, such as shares in ships and in registered 
Companies, the trustee, if he is to exclude unregistered 
assignees who hold otherwise unobjectionable rights, must 
run a race with them for priority on the register.(a) But 
when the title is not registered, as is the case with life 
policies, the Act and Warrant in favour of the trustee operates, 
by itself alone, as a completed title in his favour, as at the 
date of the first deliverance. Then, in the case of heritable 
property, the risk of cessio proceedings has really no applica- 
tion, for if heritable property is to be attached, it can only 
be by infeftment on the disposition omnium bonorum. But 
if the property be a life-policy, it is carried by the decree as at 
its date, and such assignation requires no intimation. The 





(a) Morrison, 1876, 3 Rett. 406. 
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danger lies in this, that there is no compulsory immediate 
registration of cessio proceedings. It is not obligatory on the 
trustee or the Sheriff-Clerk to give immediate intimation to 
the Accountant in Bankruptcy. Many do, and in that way 
information can often be obtained ; but for further security 
recourse must be had to the Gazette, or to the rolls of the 
Sheriff-Court or Courts in which an application for cessio 
would probably be made. This is a matter which might 
easily be mended by requiring every trustee in cessio, as 
in sequestration, to intimate his appoitment at once to 
the Accountant in Bankruptcy. .Our law on this whole 
matter of competition in bankruptcy may be contrasted with 
the present law in England. There the trustee in bankruptcy 
cannot exclude a previous assignee, even although the latter 
have neglected to give notice to the Company till after notice 
has been given by the trustee.(a) Nay, further, if the trustee 
neglect to give such notice, it appears that even a subsequent 
assignee may by notice acquire a preference, provided he have 
acted in good faithand without knowledge of the bankruptcy.(b) 

While dealing with the law of England we may mention 
a specialty which often comes up under English law, even in 
transactions carried through in Scotland—viz., the capacity 
of a married woman domiciled in England to assign a policy 
of life assurance. The specialty is that a policy is a rever- 
sionary interest in personal property.(c) Until Malins’ Act 
1857,(d) a married woman could not, even with her hus- 
band’s consent, assign such an interest unless belonging to 
her for her separate use. By that Act she is empowered to 
do so, provided the instrument under which she acquired 
right—(1) is dated after 31st December, 1857 ; (2) does not 
prohibit alienation; and (3) is not of the nature of a mar- 
riage-settlement ; and (4) it is, under this Act, necessary that 
the assignment should be acknowledged, or, as we should say, 
ratified. But great changes were again made in 1882,(e) and 





(a) Ex parte Ibbetson, re Moore, 1878, 8 C.D. 519. 
(6) Palmer, 1881, 18 C.D. 381. (c) Witherly, Times, 19th March, 1891. 
(d) 20 & 21 Vict. ¢. 57. (e) 45 & 46 Vict. c. 75. 
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now a married woman can deal with her property by herself 
alone, and without any acknowledgment, if either—(1) the 
marriage was after 31st December, 1882 ; 01 (2) she acquired 
right after that date, provided only that there is no restraint 
declared against alienation. 

On the question of international law, it is held that the 
validity of an assignment of a policy must be judged of 
according to the law of the place where the transaction is 
entered into. Thus a security by deposit in England of 
a Scottish policy, followed by notice to the Company here, 
has been held good in the Court of Session,(@) though such 
a mode of creating a security in Scotland is quite ineffectual. 
On the other hand, the English Courts have refused effect to 
an assignment which would have been good in England, on 
the ground that it was invalid according to the law of Cape 
Colony, where it was made.(b) 

In conclusion, it is important to notice the Act passed 
by the Legislature of Cape Colony in 1891,(c) protecting 
policies on a man’s life from seizure for his debts up to 
a certain amount. I do not undertake to give any 
exact statement of its provisions and effect ; but generally 
its purpose is to protect from creditors the proceeds of life 
insurance up to £300, if the policy has been in existence for 
three years, and £100 additional for each additional year, 
with a maximum limit of £2000. It is, I understand, an 
unsettled question whether the protection is limited to 
bankruptcy process and action at the instance of creditors, 
or whether it strikes at voluntary assignments even for 
onerous causes. But, in any case, it is a strong instance and 
extension of a principle which is seen in other directions, and 
is a further public and official recognition of the great part 
which, under existing social arrangements, life insurance 
plays in the economy of nations and the well-being of families. 


JOHN BURNS. 





(a) Cohen, 1888, 16 R. 112. (b) Lee, 1886, 17 Q.B.D. 309. 
(c) No. 13 of Cape Acts, 1891. 
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II. 


N this article we have to consider the remedies which the 
law of Scotland provides for the miscellaneous restraints 
before-mentioned. 


I. Wroncous DETENTION IN A LuNATIC ASYLUM. 


The writ of habeas corpus is the means by which 
liberation from an asylum is obtained. In the case of the 
Queen v. Pinder in re Greenwood, 24 L.J., Q.B. 148, the 
writ was issued to bring up the body of William Greenwood 
as being wrongously confined in a house licensed for the 
reception of lunatics. The certificates on which the order 
for confinement proceeded, were found to be irregular, and 
Greenwood’s discharge was ordered by the Court. In 
Scotland I can find no cases analogous to this. There are 
plenty of actions for damages brought after the alleged 
lunatic has got out, but there do not appear to be any 
instances of legal proceedings for effecting release from an 
asylum brought while still under confinement. Procedure 
for obtaining the release of the lunatic on medical certificates 
of recovery is provided by the Lunacy Acts (see Lees’ 
“* Sheriff-Court Styles,” p. 509). I cannot, however, find any 
authority which points out the correct method of obtaining 
release in the circumstances of Gireenwood’s case. Appar- 
ently the lunacy warrant might be reduced if the person 
who obtained it is called as defender (Mackay’s “ Manual of 
Court of Session Practice,” p. 629). When the warrant was 
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reduced, the keeper of the lunatic asylum would have no 
authority for detaining the patient, and would be obliged to 
let him go. No doubt, too, relief might be obtained by 
petition to the Court of Session if there was purely wrong- 
ous detention without any authority at all. I should also 
think suspension might be used for this purpose if there was 
a warrant not legally valid. 


II. Derention As A Siave (Somersett’s Case, 
20 State Trials, 1). 


In this case the illegality of slavery in England was 
determined by the Court of King’s Bench on a return to a 
writ of habeas corpus. The writ was issued by Lord 
Mansfield on affidavits that a negro was confined in irons 
on board a ship called the Ann and Mary, John Knowles, 
commander, lying in the Thames, and bound for Jamaica. 
It was directed to Knowles, and required him to bring up 
the body of Somersett, the negro, with the cause of detainer. 
The return was that Somersett was a slave. After an 
elaborate argument in the King’s Bench on the lawfulness of 
slavery, the Court— Lord Mansfield giving the opinion— 
decided that “‘ the black must be discharged.” 

In Scotland there are two cases on this subject, Mor. 
Dic. voce Slave, p. 14545. The first is Robert Sheddan 
against a negro, 1757, loc. cit. A negro claimed his liberty 
against his master, who had put him on board a ship for 
conveyance back to Virginia. The Scots procedure seems to 
have been a little too deliberate. He claimed his liberty, 
“the Lords appointed counsel for the negro and ordered 
memorials, and afterwards a hearing in presence.” 

“ But, during the hearing in presence the negro died : so the 
point was not decided.” It does not appear from the report 
what steps, if any, were taken to prevent the negro being 
taken away while the Court was considering what it would 
do, but interim interdict would no doubt be competent, if 
necessary. The other case is the leading one on the subject 
in Scotland, Joseph Knight, a negro, against John Wedder- 
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burn, 1778, loc. cit. The slave in this case had been brought 
from Jamaica to Scotland, and remained ‘ without murmur- 
ing” for some time with his master. “But, afterwards, 
prompted to assert his freedom, he took the resolution of 
leaving Mr. Wedderburn’s service, who being informed of it, 
got him apprehended on a warrant of the Justices of Peace,” 
who ordered “that he must continue as before.” Knight 
then applied to the Sheriff of Perthshire by petition, pray- 
ing him to find “ that he cannot be continued in a state of 
slavery or compelled to perpetual service, and to discharge 
Mr. Wedderburn from sending the .petitioner abroad.” The 
Sheriff found in the negro’s favour. The master advocated 
the case to the Court of Session, where the whole question 
of slavery was elaborately argued. Somersett’s case was 
founded on for the negro. ‘‘ The court were of opinion that 
the dominion assumed over this negro under the law of 
Jamaica being unjust, could not be supported in this country 
to any extent. That, therefore, the defender had no right to 
the negro’s service for any space of time, nor to send him 
out of the country against his consent. That the negro was 
likewise prohibited, under the Act 1701, ¢. 6, from being 
sent out of the country against his consent.” In this case 
we see that the Scots procedure was in the result as effective, 
but of course in the first instance the negro was not under 
restraint, nor in immediate danger of being carried off. 
However, I imagine the law of Scotland could have found 
effective means by interdict, or order in terms of the prayer 
of a petition, to meet such an emergency. 


III. Presstnc Mariners (Rex v. Tubbs, Cowper, p. 512). 


This was an argument on a rule nisi for a habeas corpus 
to bring up the body of an impressed sailor. It was alleged 
that he was exempt from the press as a waterman of the 
city of London. Lord Mansfield held that he was not exempt. 
The leading case upon this subject is not a habeas corpus 
case (Case of Pressing Mariners, 18 St. Tr., 1323) but a case 
of murder. The form of habeas corpus writ suitable to the 
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case will be found in Corner’s “ Forms of Writs on the Crown 
side of the Queen’s Bench,” p. 64. 

The cases on pressing mariners in the Scots Books ‘are 
numerous. There is no case, however, in Morison, in which 
the legality of pressing seamen is questioned. All the cases 
turn either upon questions of exemption, or upon a plea that 
the impressed men were not seafaring men. In Captain 
Charles Napier against Robert and John Browning, 19th 
January, 1781, Morison, p. 6610, Brodie, Ellis and Herd 
against Napier, 6th February, 1782, Morison, p. 6611, arid 
Smith v. Jeffrey, 24th January, 1817, 19 F.C. 257, exemption 
was claimed on the ground that the suspenders were masters 
or mates of vessels over fifty tons burden. Apparently a 
person was adjudged to serve in the navy, after being 
pressed, by what are called “letters.” The procedure 
for freeing a person wrongously impressed was by sus- 
pension of these letters. In Napier v. Brownings the 
suspenders were the master and mate of a smuggling vessel 
which was seized by revenue cutters. Not only the crew, 
but also the master and mate were impressed, and the 
latter brought a suspension which was passed on caution. 
It was argued for Captain Napier, who was then regula- 
ting the impress service at Leith, that rank in a smug- 
gling vessel could give no exemption. This view was upheld, 
“The Lords repelled the reasons of suspension and found 
the letters orderly proceeded.” The reporter, however, adds : 
‘“ N.B.—The Court were unanimously of opinion that masters 
and mates in a ship of fifty tons or upwards, employed in 
a lawful commerce, could not be impressed.” Brodie, Ellis 
and Herd against Napier was a similar case. The smug- 
gling was, however, denied, and the vessel and cargo had 
been released, an action for penalties in the Exchequer 
having been dismissed upon the public prosecutor entering 
a nolle prosequi. A bill of Suspension was presented by the 
persons impressed. The Lords passed the Bill. In Smith 
v. Jeffrey the suspender was a mate of a vessel over fifty 
tons burden. He was not, however, on board, but employed 
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about the vessel, which was under repair. He brought 
a suspension maintaining—(1), That at common law mates 
of vessels over fifty tons were exempt ; (2), that they were 
exempt in terms of the Admiralty Press Warrant ; (3), that 
no commissioned officer was present when he was pressed, as 
required by the warrant. The Court negatived—(1), but 
upheld (2), sustained the reasons of suspension, suspended 
the letters simpliciter, and decerned. In passing it may be 
noted that in this case the Court upheld what Professor 
Dicey calls “the rule of law,’ which is one of the great 
guarantees against arbitrary government. The Admiralty 
claimed that they were entitled to interpret the exemption 
contained in their own warrant as they saw fit. This view 
was decidedly negatived by the Justice-Clerk in his opinion, 
and the exclusive right of the Court to interpret the warrant 
after it was issued maintained. ‘The other impressing cases 
namely, Chalmers v. Napier, Morrison, 6612 ; Turnbull 
and M‘Donald v. Sir George Home, Morrison, 6612 ; Syme 
v. Napier, Morrison, 6607; and Nash v. Wyllie, 10th 
February, 1810, 15 F.C. 568, throw no further light on the 
subject under discussion, except that in the last-mentioned 
case the remedy sought was suspension and interdict: but it 
does not clearly appear what was interdicted. The Court 
suspended the letters simpliciter, and continued the interdict. 
It is easy to see, however, that an interdict might be very 
useful in effectually vindicating liberty. 








IV. Extrapition Cases (In re Coppin, L.R. 2 Ch. 47 ; 
The Queen v. Wilson, 3 Q.B.D. 42; The Canadian 
Prisoners, 9 A. and E. 731). 


Coppin was accused of forgery in France. He escaped, 
and was condemned in absence “par contumace.” He was 
arrested in England, and committed for extradition. A writ 
of habeas corpus was issued, and the return made was that 
he was committed for extradition. It was urged on his 
behalf that, having been condemned “ par contumace,” he 
was not an ‘accused person” in the sense of the Act. This 
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plea was repelled, and the prisoner remanded for extradi- 
tion. 

In the Queen v. Wilson a British subject was accused of 
an offence in Switzerland. A magistrate committed him for 
extradition. There was an extradition treaty between the 
Queen and the Swiss Confederation which provided that no 
British subject should be given up. It was under this treaty 
and relative order in Council that the Extradition Act was 
applied in the case of Switzerland. The return was held ! 
bad, and the prisoner discharged. i 

The Canadian Prisoners (9 A. and E. 731), though 
not strictly speaking an extradition case, is somewhat 
analogous to such cases. The prisoners had been arrested 
for high treason, and, in terms of a Canadian Act to that 
effect, pardoned before trial on confession of guilt, and on 
condition of being transported to Van Diemen’s Land. To ; 
that end they were brought to Liverpool, and confined in } 
gaol there, awaiting shipment to Van Diemen’s Land. A i 
habeas corpus was issued, and a return made setting forth 
the above facts. In the argument the validity of the whole i 
proceedings was questioned ; but the return was held good, 
and the prisoners were remanded. 

Warrants under the Extradition Act, 1870 (33 & 34 Vict. 
cap. 52) are usually issued by a Chief Magistrate of the 
Metropolitan Police Courts, or one of the other magistrates 
of the Metropolitan Police Court at Bow Street (section 26), 
and persons arrested on other authority have to be brought 
before one of these magistrates for committal or discharge 
(section 8 and schedule 2, fourth form). Warrants issued 
by these magistrates run without indorsation over the whole 
United Kingdom (section 13), and the accused, wherever 
originally arrested, apparently must be confined with a view 
to extradition in a Middlesex prison (section 10). Practi- 
cally all extradition business is done at Bow Street. It is, 
therefore, not surprising that there are no extradition cases 
in Scotland. In the case, however, of crimes alleged to have 
been committed at sea (section 16), a Sheriff or Sheriff-Sub- 
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stitute in Scotland has power to commit the accused to any 
prison to which he has power to commit prisoners, and in 
such a case it would appear that the High Court of Justiciary 
would have jurisdiction to liberate the prisoner on a Bill of 
Suspension and Liberation if so advised, although no author- 
ity to do so is conferred on that Court by the statute. <A 
police magistrate, whose powers in this case are exercised by 
the Sheriff or Sheriff-Substitute, is bound to inform the 
prisoner that he has a right to apply for a writ of habeas 
corpus (section 11). If this injunction were literally obeyed 
by a Sheriff, he would make a statement not in accordance 
with fact. The object of the statute is plainly to make it 
incumbent on the committing magistrate to inform the 
prisoner of his legal rights, for the right to apply for a writ 
of habeas corpus is not conferred by the Act, but assumed to 
exist, and so, if in Scotland the corresponding right of a 
person so committed be to bring a Bill of Suspension and 
Liberation, the magistrate ought apparently to state this to 
him, as by so doing he would be carrying out the intention 
of the Act. I should think there can be little doubt that, if 
a warrant were issued by a Sheriff, which could not be justi- 
fied under the Extradition Acts, the High Court of Justiciary 
would, by suspension and liberation, grant relief against the 
wrong suffered. I take it that the Justiciary is the proper 
Court, because imprisonment under an Extradition Warrant, 
or in such a case as the Canadian Prisoners, if it occurred, 
is a proceeding of a criminal nature. And in such matters 
the High Court has the superintending jurisdiction in 
Scotland. 

Though there are no cases in Scotland under the Extradi- 
tion Acts, there is a case under the “ Fugitive Offenders” Act, 
1881 (44 & 45 Vict. cap. 69), which does for the colonies 
what is effected for foreign countries by the Extradition Acts. 
The case is Carlin v. Government of the Colony of the Cape 
of Good Hope, 12 R., J.C. 50. The Sheriff committed the 
fugitive, who was accused of murder, “ to prison to await his 
return to the colony of the Cape of Good Hope,” and granted 
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warrant to officers of Court to incarcerate the said James 
Carlin accordingly in the prison of Edinburgh. Carlin 
brought a Bill of Suspension and Liberation in the High 
Court of Justiciary. The Act provides that the magistrate 
who commits is to inform the fugitive that he will not be 
surrendered for fifteen days, and that he has a right to apply 
for a writ of habeas corpus or other like process. No doubt 
was raised in this case that Bill of Suspension and Liberation 
in the High Court of Justiciary was the correct procedure. 
In the Act the expression “Superior Court” is defined to 
mean ‘in Scotland, the High Court of Justiciary.” 


V. CASES RELATING TO SOLDIERS AND THE IMPROPER 
APPLICATION OF MartiaL Law (in re Allen, 30 
L.J., Q.B. 38; a re William Flint, 15 Q.B.D. 488). 


Allen, an officer of the Army, was legally sentenced by a 
court-martial, in India, to four years’ imprisonment, for man- 
slaughter. After some time in prison at Agra Fort he was, 
by order of Lord Clyde, commanding in India, removed to 
England for imprisonment there, but no prison was named. 
After being in various prisons he was finally conveyed, by 
order of the Commander-in-Chief, to the Queen’s Prison. 
There was nothing in the Mutiny Act enabling the 
Commander-in-Chief to supplement Lord Clyde’s order by 
naming a prison. Upon a writ of habeas corpus being 
issued, and a return setting forth the court-martial convic- 
tion, Lord Clyde’s order, and the Commander-in-Chief’s 
order, it was held that the gaoler of the Queen’s Prison had 
no legal warrant for detaining the prisoner, that the return 
was bad, and that the prisoner must be discharged. 

William Flint was a pensioner, not otherwise subject to 
military law, bearimg no arms, wearing no uniform, and 
allowed (till arrested as after-mentioned) to come and go in 
and out of barracks as he pleased. He was employed as a 
canteen steward at a depét. He was liable to be dismissed at 
any time by a committee of officers who managed the can- 
teen. He received no pay from the public, and was not 
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entitled to share in the profits of the canteen, but was 
remunerated by a payment out of the canteen funds. Ona 
certain day he was dismissed, and on the same day placed 
under arrest, with a view to trial by court-martial. He was 
at first in prison, but afterwards merely confined to barracks. 
He applied for a writ of habeas corpus, claiming that he was 
not subject to military law. A rule was refused, on the 
ground that he was subject to military law under the Army 
Act 1881, sec. 176, sub-see. 4. 

These cases show how the writ of habeas corpus is used 
as a means of keeping the military authorities strictly within 
the limits of the statutory powers granted to them. 

Before going into the Scots cases which I am about to 
mention, | may refer to some observations on the subject of 
martial law, by Sir George Mackenzie, in his “Criminal Law” 
(Works, Vol. i. p. 217), which show that he clearly under- 
stood its proper constitutional position even in the seventeenth 
century, and that he fully recognised the great principle that 
soldiers for ordinary crimes are liable to trial by ordinary tri- 
bunals, although for military offences (he proceeds), ‘as desert- 
ing their colours, resisting their officers, &c., they are liable to 
be tried by military tribunals. For as Voet observes : ‘ Delicta 
militum sunt vel communia vel propria,’ lib. 2, de re milit, 
and thus French and two other soldiers under Morgan, in 
the English garrison of Leith, were put to the knowledge of 
an inquest for killing a burgess of Edinburgh, albeit Morgan 
offered to repledge them—January, 1662.” He quotes two 
other cases to the opposite effect, but one was a combat, 
which may have been regarded as a military offence, though 
Mackenzie, no doubt rightly, does not think that it is; and 
in the other, an officer was pursued for killing a brother 
officer in Flanders, for which he had been tried and ‘‘assoilied 
by a Council of War, upon which the Council (.¢., the Privy 
Council) commanded the justices to desist.” This, though 
according to modern ideas, an unwarrantable interference 
with a Court of Justice, was only too common in Secot- 
land at that time, and may be justified on the merits, 





PERSONAL LIBERTY IN SCOTS LAW. 151 


on the ground that abroad, and especially in time of 
war, a court-martial is entitled to judge finally of all crimes. 
This probably goes beyond the common law of England, 
but still it is not incompatible with the rule that for ordin- 
ary crimes the soldier is amenable to the ordinary Courts. 
Of course, at present, the simple rule is that a previous trial 
by a court-martial is no bar to a subsequent trial by a Civil 
Court (the High Court of Justiciary in this sense being a 
“ Civil” Court), though the Civil Court is by statute directed 
to take any military punishment into consideration in award- 
ing sentence, Army Act 1881, section 162. Mackeuzie, 
“Criminal Law,” Vol. ii. p. 219, observes an unusual com- 
mission which was granted to the Bailies of Edinburgh to 
hold Courts upon deserters, and a conviction, in virtue of 
this commission, of James French for running away from his 
colours, upon which sentence of hanging was passed and 
carried out. This was in 1644. 

Erskine says upon this subject, ‘‘ Where they (¢.¢., Courts- 
Martial) do not exceed their proper powers, no appeal lies 
against their sentence to any other Court. . . . But if they 
shall pronounce judgment in any matter that falls not within 
their cognisance, the party injured may complain to the Civil 
judge.”—Inst. [., iii. 36. 

It must be understood that the view which the law takes 
of our military system is, that it is something alien to the 
common law and entirely unauthorised and unrecognised 
by it. If any one is asserted to be amenable to military 
law, or is in any way restrained or imprisoned under the 
working of military law, some statutory warrant must be 
shown to justify such subjection, restraint, or imprisonment, 
otherwise the Civil Courts will order his release as being 


wrongously deprived of liberty. The rules which are 
necessary for the maintenance and control of an armed force 
in normal circumstances, and apart from any question of 
punishment, are an interference with that personal liberty 
which is the right of every Britisb subject, and so we find 
the aid of the civil law called in to prevent a man _ being 
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wrongously kept as a soldier when he has not been legally 
enlisted. 

Again, the necessities of the case require that many acts, 
which are not treated penally in the case of ordinary citizens, 
must be so treated in an army, but this must be done strictly 
in virtue of the provisions of the Army Act, and only as 
regards persons who in terms of that Act are subject to its 
enactments. The way in which the law in this respect is 
vindicated by the writ of habeas corpus appears from the 
eases of Allen and Flint above referred to. Allen’s position 
was that he was imprisoned without any legal warrant ; the 
order under which he was detained by the gaoler not being 
one to which the Mutiny Act attached any such consequence, 
and as we have seen this view was approved by the Court, 
and he was freed. The Canteen Steward again maintained 
that he was not subject to military law, and that his deten- 
tion with a view to trial by court-martial was illegal. This 
contention was not upheld, but only because the Court was 
satisfied that the clause in the Army Act applied to his case. 
There is no case exactly like these in the Scots Books. The 
only case sub voce soldier in Morrison which has any bearing 
on the subject at all is the case of Low v. Drummond, 30th 
July, 1778, Morrison, p. 14619. This was a suspension of a 
Justice of Peace Court decree finding that the respondents 
(the suspenders) “ were legally enlisted as soldiers, and that 
they cannot get off now upon payment of smart-money.” 
The Lords sustained the reasons of suspension and the men 
went free. 

If such a case as Allen were to occur in Scotland, the 
remedy I should think would be by suspension and liberation 
in the High Court of Justiciary. There was an order to 
incarcerate in an ordinary prison, although it was not legally 
valid. The High Court would seem to have jurisdiction to 
liberate a person unlawfully imprisoned in a pubiic prison, 
but it cannot be asserted that the prisoners’ course would be 
as clear as it was in England with the remedy of habeas 
corpus available. 
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In such a case as Flint, where there was no actual 
incarceration, but merely restraint, it is difficult to say what 
the remedy would be. Even if there were incarceration in 
a military prison, it is difficult to say whether the High 
Court of Justiciary would have jurisdiction or not. It 
would rather appear that where confinement is in a military 
prison, the Court of Session would be the proper Court. 
The procedure, if summary, would be either by petition or 
by suspension, with or without interdict. It might be a 
question, however, whether if a man were committed to a 
military prison by sentence of a court-martial, with due 
observance of the usual forms, and if the whole procedure 
were ex facie regular, a reduction would not be necessary. 
It may be observed that a man may be wrongously confined 
in a military prison either in respect—(1), That he is not 
subject to military law at all; or (2), that though subject 
to military law, his committal has not been warranted by 
anything in the Army Act, or has been made in direct 
defiance of its provisions. The first alternative has been 
already considered. As to the second, if—eg., a court- 
martial in Edinburgh were to try and sentence a man for 
treason, murder, manslaughter, treason-felony, or rape, this 
would be in direct contravention of the Army Act 1881, 
sec. 41, proviso (#) ; and the Court of Justiciary would seem 
to have power to stop this invasion of its peculiar jurisdic- 
tion by suspension, or on petition; but in such a case 
liberation could hardly be demanded. This would be a 
proceeding more analogous to that on a writ of prohibition 
in England. <A writ of prohibition has never apparently 
been issued in England in such circumstances, though if 
they were to occur, it would apparently be competent 
(“ Manual of Military Law,” page 180). 

If the proceedings of the military authorities or a court- 
martial were ultra vires in any other respect, the Court of 
Session would seem to be the tribunal, and the proper pro- 
cedure by suspension, with or without interdict, or petition. 


But as I have said, there is really no authority on this subject. 
VOL. VIII.—NO. 2. M 
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VI. Caszs REGARDING Custopy oF CHILDREN (Barnardo 
v. Ford (1892), A.C. 326; Barnardo v. M‘Hugh 
(1891), A.C. 388. 


The writ of habeas corpus is the proper method of 
getting a child out of the custody of a person who holds 
it against the will of the person who is entitled to have 
it, as—e.g., its father. In Scotland the procedure is by 
petition to the Court of Session, Inner House (Delaney 
v. Colston, 16 R. 753), praying that the child should be 
delivered to the petitioner. Where the child is actually 
under the control of the person against whom the writ is 
issued, or under the control of his agent with his 
knowledge (Barnardo v. Ford, supra, at p. 333, per Lord 
Halsbury L.C.), the English procedure is more effective, 
because the child must be produced in Court at once, to be 
dealt with as may seem fit, but where the custody of the 
child has been parted with, although that may have been 
done wrongfully, the writ of habeas corpus is inadmissible, 
and the Scots procedure being more elastic is more effective, 
(Barnardo v. Ford, per Lord Halsbury L.C., at p. 333). 
The writ of habeas corpus is a means of putting an end to 
a wrongous detainer of the person, not a means of punishing 
a person for wrongfully parting with the custody of any one. 
The petition in Scotland demands the restoration of the 
child by the person to whom it has been entrusted, and 
the fact that the child is no longer in the custody of the 
respondent is no answer. See the case of Leys v. Leys, 13 
R. 1223. That case was a petition to the First Division. 
While the case was pending, the children were smuggled 
away, and upon this being stated to the Court, after a deci- 
sion had been given in the petitioner’s favour, a decree was 
pronounced, ordaining the respondent to deliver up the 
children, and upon his declining to do so, or to say where 
the children were, the respondent was ordered to be im- 
prisoned for contempt. 

In this connection a speculation may be hazarded, though 
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it has no foundation in precedent. There can be no doubt that 
in theory the law of Scotland is the same as the law of 
England on the subject of liberty. All that can be said 
against our law is that it has not devised so ingenious and 
widely applicable a means for making its views effectual. 
May it not be that, if circumstances arose in which such a 
remedy were really required, the Court of Session, or High 
Court of Justiciary, would grant the prayer of a petition 
requiring the respondent to bring the body of the person 
wrongously detained before the Court. This is only a 
conjecture, but the extreme elasticity of our procedure by 
petition would seem to make it not altogether visionary. 

I have now considered most of the aspects under which 
our subject presents itself, and the results, I think, may be 
summarised as follows :— 

(1.) In the case of penal imprisonment under cover of 
ordinary criminal proceedings, we are protected against 
arbitrary imprisonment by the provisions of the Act of 1701, 
c. 6, as modified by the Act of 1887, and enforced in the 
High Court of Justiciary by suspension and liberation, or 
petition. 

(2.) Imprisonment under guise of enforcing civil decrees, 
if wrongous, is remedied by suspension and liberation in the 
Court of Session. 

(3.) Restraint of liberty by the strong hand without 
pretence of warrant to that effect may be met by petition 
in the Court of Session or possibly in the High Court of 
Justiciary. 

(4.) Wrongous imprisonment in a public or in a military 
prison under operation of military law has not been considered 
in Scotland, but it would appear that—(1), the High Court of 
Justiciary could vindicate its jurisdiction by suspension, or on 
petition ; (2), the Court of Session could stop proceedings 
ultra vires of the military authorities or of a court-martial 
by suspension and interdict. 

(5.) Generally invasions of the right of personal liberty 
may be prevented by suspension and (probably now-a-days) 
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interdict in the Court of Session, when there is any semblance 
of warrant, or on petition when there is none. 

It may be observed that interdict is much more freely 
used than it was at one time, and would seem in conjunction 
with suspension to offer a very effective remedy against 
wrongous restraint. But even by itself suspension is fairly 
efficacious (see Mackay’s “ Manual,” p. 426, and authorities 
there quoted). 

I hope that these observations on a somewhat obscure 
branch of our law may not have been without interest. 
They show, I think, that wherever. a remedy for wrongous 
restraint has been required in Scotland, it has been found, 
and, if any of the cases which have not yet been considered 
were to arise, although the legal adviser of the injured party 
might have some difficulty in knowing what to do, the favour 
which our Courts, like all other Courts in English-speaking 
countries, show to liberty and the jealousy which they 


invariably evince of anything like arbitrary or illegal pro- 
ceedings by persons entrusted with power, would induce them 
to consider favourably any reasonably competent procedure 
adopted to secure so essential an object as the liberty of the 


subject. 





NOTE ON THE POWER OF THE ENGLISH COURTS TO 
ISSUE THE WRIT OF HABEAS TO PLACES WITHIN THE 
DOMINIONS OF THE CROWN, BUT OUT OF ENGLAND, AND 
ON THE POSITION OF SCOTLAND IN RELATION TO THAT 
POWER. 


OnE of the most remarkable features of habeas corpus law in England is 
that the writ may be issued, not only to places within the ordinary jurisdic- 
tion of the English Courts, but also to places outwith that jurisdiction 
altogether. In this matter the Court of King’s Bench, at any rate, has 
always claimed a sort of imperial jurisdiction over all dominions of the 
Crown of England. To a Scotsman who remembers the invasive tendencies 
of English Courts, and cherishes the independence of his native country 
in matters legal, this is not a little alarming. This power has been 
limited by statute, but at common law it has been repeatedly recognised 
and put in operation. Thus, in an anonymous case, reported in Sir Peyton 
Ventris’ “Reports of Cases in the King’s Bench during the Reign cf 
Charles II.,” under date Michaelmas term, 33 Charles II., we read :—*“ The 
Court seemed to be of opinion that a habeas corpus might be sent thither 
(that is to Ireland) to remove him, as writs mandatory had been awarded 
to Calais, and now to Jersey, Guernsey, &c. A writ of habeas corpus was 
sent to Calais in 1397 to bring up the body of Thomas, Duke of Gloster 
(Anderson’s case, 30 L.J., Q.B., at p. 130). This power of sending writs of 
habeas corpus out of the territory over which the English Courts ordi- 
narily exercise jurisdiction has been upheld during this century as to 
Jersey (Carus Wilson’s case, 7 Ad. and El. (2nd Series), p. 984).(a) The 
Isle of Man (ex parte Brown; 5 Best and Smith, 280; and Canada ; 
Anderson’s case, 30 L.J., Q.B. 129). In this last case we find a quotation 
from Brown’s Abridgment, tit. Habeas Corpus (B.) 2 :-—“ To what places it 
may be granted. It hath been already observed that the writ of habeas 
corpus is a prerogative writ, and that, therefore, by the common law it lies 
to any part of the king’s dominions; for the king ought to have an 


account why any of his subjects are imprisoned. . . . Hence it was holden, 
that this writ lay to Calais at the time it was subject to the King of 
England. The result of Anderson’s case, however, was that this jurisdic- 
tion was curtailed by 25 & 26 Vict. c. 20 (1862), entitled, “‘ An Act respect- 
ing the Issue of Writs of Habeas Corpus out of England into Her Majesty’s 
Possessions Abroad,” which provides that no writ of habeas corpus shall 





(a) Jersey is mentioned as one of the places to which the writ may issue in the 
Habeas Corpus Act of Charles IT., but in Carus Wilson’s case the writ was apparently 
issued at common law, and not under the statute. 
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issue out of England into any colony or foreign dominion of the Crown 
where a Court is established having authority to grant and issue said writ, 
and to ensure due execution thereof throughout such colony or dominion. 
In the case of ex parte Brown, quoted above, which was subsequent to the 
Act of 1862, the question arose whether, when there was no power in the 
local Court to issue the writ of habeas corpus, but authority to issue a writ 
similar in its nature and effect to that writ, such a power would prevent the 
writ issuing from the Queen’s Bench, in terms of that statute. This question 
was not decided, and the judges reserved their opinions, the judgment being 
based on the view that the Isle of Man is not a foreign dominion. Scotland 
in this view would, therefore, not be exempted by the statute if it were 
subject to this jurisdiction apart from it. Now, in view of the power so 
claimed by the English Court—a power which is proclaimed in all the best 
books on English Constitutional Law, what is the position of Scotland? 
When we proceed to investigate this question we find that the English 
Courts have never claimed power to send the writ into Scotland. It may be 
asked, what is the distinction? The best statement of the law which 
I have been able to find is in Rew v. Cowle in 1759, 2 Burrow, p. 834. In 
that case the question was whether a writ of certiorari could issue to the 
town of Berwick. Lord Mansfield, delivering the judgment of the Court 
of King’s Bench said, at p. 856: ‘ Writs not ministerially directed (some- 
times called prerogative writs because they are supposed to issue on the 
part of the king), such as writs of mandamus, prohibition, habeas corpus, 
certiorari, are restrained by no clause in the constitution given to Berwick ; 
upon a proper case they may issue to every dominion of the crown of 
England. 

‘There is no doubt as to the power of this Coxrt; when the place is 
under the subjection of the crown of England, the only question is, as to 
the propriety. 

“To Foreign dominions which belong to a prince who succeeds to the 
throne of England this Court has no power to send any writ of any kind. 
We cannot send a habeas corpus to Scotland or to the Electorate ; but to 
Ireland, the Jsle of Man, the Plantations, and, as since the loss of the 
Duchy of Normandy they have been considered as annexed to the crown, 
in some respects, to Guernsey and Jersey we may ; and formerly it lay to 
Calais, which was a conquest and yielded to the crown of England by the 
Treaty of Bretigny.” 

The reason, therefore, why Scotland is exempt from this jurisdiction is, 
that it extends only over the dominions which prior to the Union were 
dominions of the crown of England, and Scotland was never part of the 
dominions of the crown of England. The King of Scotland came also to 
be King of England, but this did not make Scotland subject to the crown 
of England. 








THE LAW OF PRESBYTERIANISM IN SCOTLAND 
AND AMERICA. 


HE recent decision in the case of Skerret(a) is sufti- 
ciently described as a confirmation of the older one of 
Macmillan of Cardross.(b) That may be no great praise ; but 
it is something, in the dearth of fame and even of principles 
in this region, to have procedure so far fixed. The two cases 
have strong points of resemblance. In both, the minister of 
a voluntary Church, complaining that he had been deprived 
of his office by an illegal sentence, applied to the Bill 
Chamber for interdict against its being carried out. In both, 
the interdict was refused. In both cases, he then brought a 
formal action which contained other conclusions, but which 
became substantially an action of reduction. In both, the 
churchmen, called as defenders, pleaded that no case was 
disclosed for their ‘‘ satisfying production,” and the Court 
decided against them, reserving their pleas. And in both, 
when the case came up for consideration, the same Court 
threw it out on the pursuer’s statement, and without asking 
or allowing any proof. The ground of rejection in both 
cases, too, is, if not identical, very nearly so. Reduction of 
the resolutions of such voluntary associations, it was once 
more explained, is competent, but only ‘on the way ” and 
“in so far as it may be necessary ” to a specific remedy for 
invasion of patrimonial rights. In Macmallan the conclusion 
for reduction was followed by — conclusion for damages. 





(a) Skerret v. Oliver and others, 30th January, 1896. 33 Sc.L.R. 323. 
(b) Macmillan v. The Free Church Assembly, Beith and Candlish, 1862, 24 D. 
1282. 
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But it was directed against the F.C. General Assembly as a 
body, a body which the Court, rather late in the day, held 
could not be made liable in damages, though individuals 
forming whole or part of it might be. And the civil 
remedy of damages being imperative, they refused the reduc- 
tion left standing by itself. In Skerret there was no con- 
clusion for damages, but the pursuer reserved right to claim 
them on account of the illegal sentence, and in the meantime 
a reduction of it, “in case it may be necessary,” was con- 
cluded for. And here, too, the Court refused to sustain a 
case “which begins and ends with reduction,” on tue ground 
that no “ specific civil remedy” appropriate to the facts was 
even proposed. Both branches, therefore, of Lord Deas’ 
position in the Cardross case must be held now to be cut 
away, and it must henceforth be held fatal to a reduction, at 
least in Church cases with a view to damages, either—(1), 
“that the damages are not claimed in the same action ;” or 
(2), “that being claimed, the conclusions for these damages 
are ill-laid.” 

Hitherto the form of reduction in such cases has been a 
mere trap for pursuers, whose patience, or whose purse, has 
turned out to be exhaustible. And they have been disposed 
to complain of the Court in Scotland, which at the first 
hearing of their story has been elaborately hospitable, and 
later on has thrown them out on precisely the same facts, 
and for reasons which seem to the outsider technical and 
narrow. There may be something in this. But, on the 
other hand, pursuers and their advisers in such cases have 
now fair warning that they must not confine their attention 
to the questions which naturally rise to the mind at this 
initial and deceptive stage of litigation. They must go 
further and ask, have they a claim expressible in money, and 
are there individuals from whom it can be justly demanded ? 
Unless they can satisfy themselves as to this to begin with, 
they have a very vanishing chance of success further on. 

In passing, therefore, from form to substance, we must 
remember that Lord Kincairney’s interlocutor was recalled, 
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and that the Lord President did not commit the Court on 
“some of the matters which the Lord Ordinary has so ably 
discussed.” The Inner House judgment, indeed, cannot, 
I think, be quoted for more than has been already indicated. 
But the two long opinions of Lord Kincairney, and a few 
words dropped by Lord Maclaren, go further, and suggest 
questions which will have to be hereafter faced. One of 
these is the question whether the status of a minister in 
a voluntary Presbyterian Church is a patrimonial interest, 
for loss of which—even where it is not accompanied by 
right to a stipend from a particular congregation—damages 
might be claimed. The Lord Ordinary held that it is, and 
the Lord President’s argument, that in the peculiar circum- 
stances of the present case such a status did not exist, is 
ditticult to follow—unless it goes the full length of holding 
that when the minister has submitted that status to the 
judgment of his Church, it is thereby suspended until his 
Church has pronounced, not an interim and irregular, but 
a regular and final judgment. ‘There is a practical sense in 
which this is true ; for Lord Kincairney held also that “ the 
rules of the association prohibiting appeal to the civil Courts 
were perfectly lawful,” and Lord Maclaren’s “obvious answer” 
to Mr. Skerret—that he did not appeal from the Church’s 
irregular Commission to the Church or its supreme Court 
itself{—will be found to be important in all future cases. 
And this leads on to the Lord Ordinary’s final position in 
his second judgment. It ran, “ Assuming that the sentence 
complained of involved a breach of contract between the 
pursuer and the United Presbyterian Church, yet the pur- 
suer is not entitled to the remedy craved ”—z.e., reduction 
and restoration. To the assumption here that the facts as 
alleged amounted to breach of contract I may return. The 
inference that, even so, they do not entitle to reduction, 
cannot be said to be adopted by the Inner House, for the 
opinions there were in favour of a reduction when that is 
“on the way to a specific remedy,” and is really needed 
to attain it. It was the mere reduction that was thrown out 





162 THE JURIDICAL REVIEW. 


and will be thrown out again. But on the first occasion 
when that was done—in the Cardross case—the opinions of 
the Inner House were strongly in favour of Lord Kincairney’s 
view that the only remedy in such cases is damages. Even 
Lord Deas, on the second advising in that case, says very 
strongly : ‘‘ Nobody contemplates that the defenders are to 
be ordained to receive the pursuer back into their association. 
.. . If I engage a teacher, the law will compel me to pay 
him, but the law will not compel me to be taught by him.” 
This last sentence expresses the analogy or reason upon 
which the Lord Ordinary in the present case founds. The 
judges in Macmillan do not tie themselves to this ground. 
And most men, I think, will be disposed to find a stronger 
basis for the same conclusion in the fact that the contract 
between the Free Churches here and their ministers,— 
a contract expressed in rules supposed to be “ perfectly 
lawful,” and needing for its interpretation a mere glimmer 
of historical intelligence,—flatly bars either party from 
applying for this form of remedy; while the other—that 
which is pecuniary and patrimonial— it not only reserves, 
but insists upon and demands, as due from the Court to 
either party. Practically, the rejection by the Court of the 
two actions of reduction proposed by Mr. Macmillan and 
Mr. Skerret, coupled with the fact that in each case a demand 
for interdict had been also and separately refused, may pro- 
bably establish Lord Kincairney’s distinction. But the 
somewhat hesitating and shamefaced way in which our 
Court has at length given effect to it, with the fact that 
even yet it is impossible to name the principle upon which 
it has done so, contrasts extremely with the position long 
ago attained by American law. In the United States the 
law assumes that every voluntary Church—and it never 
acknowledges any other—has jurisdiction over its members ; 
and it assumes also, without inquiring into its contract or 
waiting for proof, that one incident of the Church relation 
is a refusal of the remedy of restoration of Church status. 
Twenty years ago a Judge of the Supreme Court, the Hon. 
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William Strong (and it was in addressing an audience of 
Presbyterians),(a) pointed out that their law recognised 
“a marked difference between Churches and other organisa- 
tions.” These other organisations “may be compelled to 
restore to membership one who has been expelled without 
regular trial according to the established forms of the cor- 
porate organisation. . . . But a Church is allowed to deter- 
mine for itself, construing its own organic rules, whether 
a member has been cut off, and no civil Court will inquire 
whether the motion was regularly made, or issue a man- 
damus to compel a restoration.” It is the common law 
of Presbyterianism; and it is perhaps the fact that 
there are more Presbyterians in the States of America 
than in any other country of the world, which explains 
why their view has been so broadly accepted by a juris- 
prudence originally sprung from England, where the law has 
never admitted this ‘“‘ marked difference.” But the reason is 
that the American law first broadly admits (what neither 
England nor Scotland has yet done, and perhaps should not 
yet do), that all Churches have jurisdiction—a voluntary 
jurisdiction no doubt, and for moral and religious ends—but 
still in the strictest sense a jurisdiction over their members. 
The gravest ecclesiastical case in their jurisprudence was one 
in 1872, and the “intrinsic importance and far-reaching 
influence” of the questions involved in it made the Supreme 
Court of the States hold it “under advisement for a year.” 
But this was part of the law accepted and adopted in the 
final and solemn judgment,(b) 

“This Court, having no ecclesiastical jurisdiction, cannot 
revise or question ordinary acts of Church discipline. . . . The 
judicial eye cannot penetrate the veil of the Church for the 
forbidden purpose of vindicating the alleged wrongs of excised 
members. When they became members they did so upon the 





(a) Two Lectures upon the Relations of Civil Law to Church Polity, Discip- 
line, and Property. By Hon. William Strong, LL.D., Justice of the Supreme 
Court, U.S. Dodd & Mead, New York, 1876. 

(b) The case is Watson v. Jones, Vol. xiii. of Wallace’s “Supreme Court 
Reports,” p. 679. 
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condition of continuing or not, as they and their Churches 
might determine; and they thereby submit to the ecclesi- 
astical power, and cannot now invoke the supervisory power 
of the civil tribunals.” 

This is very strong; yet the American Presbyterian 
Churches would be much astonished were any other language 
to be used about them from the judgment seat. The con- 
trast in the state of matters in Scotland is extraordinary. 
Since the group of great decisions of 1843, backed by state- 
ments like that of Lord Deas and other judges that “all 
jurisdiction flows from the supreme power of the State,” the 
two larger Churches outside the State in Scotland would re- 
gard any proposal by it either to “ grant” their jurisdiction, 
or to “declare” it, with suspicious horror. ‘They need not 
be alarmed. In neither of the two important cases brought 
before it has the Court of Session ever come within a hundred 
miles of the A B C of ecclesiastical jurisprudence in America. 
Not only has it dealt with both cases purely on the ground of 
contract—(that is probably quite right)—but it has not as 
yet recognised even the most obvious and surface fact in 
such a contract—viz., that it is, in the meaning and inten- 
tion of the parties, a contract of jurisdiction. The Court 
ought to have done so long ago. For its doing so would 
not foreclose the case: it does not follow, for example, that 
the law is to sanction everything, or to give effect to every- 
thing, that parties may choose to put into their contracts. 
But the first thing to do is to face the facts, at least when 
they lie on the threshold. And for want of this the Mac- 
millan case first, and the Skerret case now, produce the effect 
of little more than a strenuous procrastination and solemn 
marking of time. But a marking of time is a waste of time 
when questious—more important questions too than that of 
jurisdiction—are crying out for decision. 

For example: twenty years ago the contractual jurisdic- 
tion of voluntary Church tribunals was quite accepted by the 
law in America. Mr. Justice Strong had before then 
summed it up in this way : 
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‘Whenever questions of discipline, of faith, of Church 
rule, of membership, or of office, have been decided by the 
Church in its own modes of decision, civil law tribunals accept 
the decisions as final, and apply them as made.” 

But having said this, he went on to state, as a question 
then pending in America and waiting solution : 

“Can a civil Court inquire and determine for itself 
whether a Church judicatory was properly constituted in 
accordance with the established order of the Church organisa- 
tion, and can it disregard its decisions if, in its opinion, the 
judicatory appears not to have been thus constituted ?” 

Now this was exactly the question raised, or which should 
have been raised, by Mr. Skerret, and it is a very interesting 
and important one. It is not properly a question of ecclesi- 
astical jurisdiction ; it is rather a question of ecclesiastical 
legislation—of that “ government”, or autonomy which the 
Confession of Faith claims as coming to the Church from 
another power than the State, and of which the jurisdiction 
of the Church Courts is merely an incident or a corollary. 
(When the questions of 1843 come to be studied, it will be 
found that the same remark is true of them, and that here 
also too much stress was laid—by the Church Courts as well 
as the law Courts—on the one point of jurisdiction.) But it 
is impossible to approach a real and difficult question such as 
this (of creating a new judicatory) until the more easy and 
obvious ambiguities are swept from its threshold. Had this 
futile action of Mr. Skerret’s been an action of damages (and 
the law is bound to provide a form by which such a claim, 
when it is a just one, may be effectually brought); had it 
started with the admission that the contract was one of Church 
jurisdiction and—higher still—of submission to Church 
government and to legislative autonomy, there would still 
have remained the two questions which the appellant had an 
interest and a right to urge—First, Whether such an auton- 
omy included the power to change the supreme tribunal of 
the Church ; Secondly, Whether if that power existed, it was 
in point of fact now exercised, and exercised by the parties 
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in whom it inhered? In such an action (of damages, for that 
is what the Court now demands) a third question too would 
no doubt arise, whether damages against individuals would 
be founded by merely proving that they had made a mistake, 
even in the grave matter of erecting a tribunal. If the 
mistake was made bona fide, by men exercising a function 
(whether administrative or judicial) which the pursuer had 
confided to them and perhaps urged upon them, he might 
fail even under that third head to prove breach of contract. 
But these are the kind of questions which the Presby- 
terian Church throughout the world holds that the civil 
Court is bound to consider, in view of civil and pecuniary 
remedies which may be demanded at its hands. For such 
purposes it is bound to consider them, notwithstanding the 
church “contract of jurisdiction;” indeed, as American 
lawyers and churchmen agree, it is only when that voluntary 
“contract of jurisdiction” is frankly admitted to start with 
—admitted, that is, as undoubtedly the contract in the 
meaning and intention of the parties—that there is any 
chance of successful dealing with more doubtful points which 
follow. In the present year our country will witness a large 
gathering of such men—including lawyers such as were 
represented twenty years ago by Mr. Strong—for Pan- 
Presbyterian purposes. They are entitled to rejoice in the 
manly and clear position which their law—a law admittedly 
powerful in all questions of conflict and jurisdiction — has 
taken up in Church matters. But they must not forget that 
the law of Scotland has had special difficulties to contend 
with. Its first steps, on the occasions when it has been 
invited to trust itself outside a statutory Presbyterianism, 
have been slow and hesitating. But they have now been 
taken—taken twice over; and the way is clear for more. 


A. Taytor INNEs. 

















THE LAND LEGISLATION OF AN INDIAN 
PROVINCE. 


N an article entitled “ Land Tenure in India,” published 
some time ago in this Review, an attempt was made to 
trace the origin of land tenure in India previous to the 
British occupation of the country. In a subsequent article, 
entitled ‘Civil Legislation in an Indian Province,” the 
Province dealt with—viz., the Central Province, was de- 
scribed as being the fusion into a whole of a series of 
detached areas, subject to the administrative and executive 
control of local governments, whose centres of administration 
were so far removed from these areas as to render their 
administrative control ineffective, and more or less variable, 
according to the view of the official who, as Commissioner, 
controlled the many district officers subordinate to his 
rule. 

The present article will attempt to show, first, what were 
the customary tenures of long growth prevailing in these 
areas; and, secondly, what measures were taken in order to 
assimilate these tenures, thereby securing uniformity. 

Briefly, the history of these areas was this. The Saugor 
and Narbadda territory, on the north, comprised a large tract 
which, at the end of the last and the beginning of the pre- 
sent century, was a portion of the Peshwa’s dominion, and, to 
a small extent, of the Bhonsla Raja of Nagpur. This terri- 
tory was ceded to the British in 1817-18. On the south was 
the Nagpur country, which was annexed on the death of the 
childless Raja in 1853. Both the Peshwa and the Bhonsla 
dynasties were of Mahratta nationality. 
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In the main principles of administering the land tenures 
of both of these adjoining tracts there was a great similarity. 
The system in vogue was that of settlements for short terms. 
Cultivators were proprietors of their holdings and not 
tenants, and recognised in each village a headman or patel, 
who was responsible to the Government for the revenue 
demand imposed on the village. No rights which would 
limit, or tend to limit, the right of the existing Government 
to raise a maximum revenue demand from the land were 
allowed to be acquired by prescription or otherwise. The 
rights thus referred to were those of middlemen, possessing 
rights and interests intermediate between the Government 
and the cultivators. The term proprietor has to be qualified 
to this extent that cultivators had not the power of alienat- 
ing their holdings, but were safe from eviction as long as 
they and their heirs or successors in title continued to be 
punctual in the payment of the quota of the revenue appor- 
tioned to their holdings. 

Congeries of villages were officially known as “ Parganas,” 
the district being composed of a certain number of these 
parganas, selected according to natural characteristics, popu- 
lation, and extent of cultivated area. Over each pargana 
presided a Kamaishdar, with a Deshmukh, or representative 
of the villagers, who acted in all revenue matters as their 
spokesman. Subordinated to the Deshmukh was a Deshpan- 
diya, or pargana accountant, who in turn was assisted by 
Kulkarnis, or village accountants, whose duty it was to annu- 
ally prepare and submit to the Deshpandiya statistics showing 
for each village in his circle the nature of soils in holdings, 
if their classification for assessment to revenue, the areas sown 
under each description of crop according to seed measure- 
ment, the local market value of each variety of crop 
raised, the number of cattle owned by each cultivator, the 
revenue demanded and realised. 

Superior to the Kamaishdars was the Sabhadar, or 
district officer, who corresponded direct with the Govern- 
ment on all matters relating to his charge. 
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Settlements being made for short terms, mostly annual, 
the method employed in making assessments has to be 
considered. The Deshmukh having submitted to the 
Sabhadar, and he in turn to the Government, the abstract 
statement, prepared by the Kamaishdars, of all the informa- 
tion supplied by the Kulkarnis’ papers in detail, the 
Government had to make known before the beginning of the 
ensuing agricultural year its demand for the whole district. 
The Fasli, or agricultural year, begins with the month of 
June, which coincides with the commencement of the 
annual rainy season; and considering the importance to the 
cultivators of knowing as early in the year as_ possible 
the amount of their liability for the ensuing year, one 
would have expected the Government to be punctual 
in declaring its demand. But this was not the Mahratta 
custom. The Government waited till it had received from 
its district officers reports concerning the character of the 
rainy season, the areas then sown with autumn crops, and 
the area remaining, and probably to be put under the spring 
crops, before it formulated its demand. Usually this 
announcement of the demand took place at the end of 
August or beginning of September. 

The demand for the district being notified to the pargana 
officials, they, guided by their local knowledge, apportioned 
the assessment village by village. The patel and cultivators, 
being as a body responsible for the payment of the quota 
demanded from their village, proceeded to divide that quota 
among the village holdings. Their method was to divide all 
cultivated land into two classes. The first class contained 
all the superior soils, enabling the cultivator, after paying all 
costs of cultivation and maintenance, to secure a surplus 
always sufficient to meet the fluctuating demands of a grasp- 
ing, irresponsible, and often impecunious Government. The 
second class comprised all the holdings of inferior soil, and 
these holdings as a rule paid a fixed rent. 

To fix the quota to be paid by the holdings of the first 


class, the village community did not attempt assessment by 
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any fixed rate upon the soil. They assumed the whole 
cultivated area to represent a unit divisible into so many 
shares. That unit was the rupee, with its component part of 
annas and fractional parts of an anna. The liability of each 
cultivator depended on the nature of the soil and on the size 
of his holding, and, therefore, the cultivator knew, no matter 
however fluctuating the demand might be from year to year, 
what fraction of the rupee represented his payment on both 
classes of soil. In addition, he knew that as a member of 
the village body he was in the same proportion liable for 
any default on the part of his neighbours. Thus, while the 
Government sanctioned no remissions, this system in its 
rough and ready way maintained among the cultivators a 
strong feeling of mutual co-operation. 

Gradually the impecuniosity of the native dynasties 
forced the rulers to impose higher assessments than the 
village communities individually could pay, and ingenuity 
devised the scheme, most disastrous to the status of 
the cultivators, of farming out-villages by public auction, 
either singly or in groups. The ancient principle of pre- 
venting any rights intermediate between the Government and 
the ryot to accrue by prescription, was cast to the winds. 
As no farmer would consent to yearly contracts, leases of 
more or less lengthened duration became the rule. Thus, as 
a middleman, the farmer gradually gained a supremacy over 
the village community, and as he seldom released his hold of 
what he had obtained, this supremacy became capable of 
developing in his favour a proprietary right. ‘The cultivators 
consequently lost their independent position. The patel, if 
he happened to be farmer, as was sometimes the case, in the 
interest of his village, was no longer a collector of revenue, 
but a receiver of rent. The cultivators had become his tenants. 

The above being briefly the history of tenures, prior to 
the accession of the British power, I pass to a considera- 
tion of the measures taken to assimilate the diversities of 
customary tenures prevailing over a large area, and thus 
secure that uniformity which the official mind so loves, 
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In the early days of our administration of the Saugor and 
Narbadda territory, it is quite pardonable that inexperience, 
groping its way among much that resembled chaos, deter- 
mined to adopt existing methods. Short settlements, 
farming, direct management, were all tried in succession, 
or allowed to exist side by side. All three proved to be 
unsuitable to a period of growing settled administration 
and control. They were also harassing to the cultivators, 
who never knew under which system they would con- 
tinue to possess their holdings. Very little attempt was 
made to accurately determine ancient village custom and 
the rights of cultivators, and in the end, a settlement for a 
long period, at reduced rates, was made with those found in 
possession of villages, and rights were left to assert and 

‘1> themselves as best they could. 

fhe unpardonable part of this last measure was that 
patels were given rights closely approaching those of a 
proprietor. There was no restriction placed on the amount 
of rent they could demand during the currency of the settle- 
ment. Rack renting resulted. Cultivators relinquished their 
holdings, or if in default were ejected from them. The result 
was that security of tenure, or, as it is termed in India, 
occupancy rights dwindled away. 

The Nagpur territory was annexed in 1853, and owing 
to the troubles of the Mutiny in Upper India experiments 
could not be tried at that time. What was good in the 
practice of the defunct native administration was retained ; 
what was bad was abolished, or the evil so mitigated as 
to favour the cultivators. 

Both in the north and south of the Province, cultivators 
never lost their belief that Government would defend them 
against a proprietary body inimical to their interests. They 
clung to the fact that they paid revenue, not rent, and looked 
to their payments being lowered wherever Government 
reduced © demand. The Province was formed in 1861, 
and this year saw the lapse of many of the existing settle- 
ments. 
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By this time a great controversy had arisen in the 
Northern Provinces of the North-West and the Panjab, as 
to whether the Government was right in adopting the 
landlord system in those tracts. Officials were divided 
in opinion, and enquiries were set on foot. In 1861 
the Supreme Government had papers before it establish- 
ing the fact that peasant-proprietors was the rule, and 
not the exception, in the tracts forming the Central 
Province. Unfortunately, during Lord Canning’s reign 
as Viceroy, an impetus had been given to the forma- 
tion of a landlord class all over Northern India, omitting 
Bengal. His successor, Lord Lawrence, whose early ten- 
dencies as an administrator were exactly opposite, seems to 
have felt the pressure of this body of opinion. The fiat then 
went forth that a proprietary body of landlords was to be 
created. 

By some culpable oversight due probably to the hurry, 
which characterised a great portion of the early adminis- 
tration of the Province, the Government neglected to 
secure its rights in the soil, and settlements were made 
with a body of landlords who were (subject to loyalty, 
good behaviour, and punctual payment of the revenue 
demand) installed as complete lords of the soil. Tenants’ 
rights were in this scheme so far protected; the pro- 
visions of Act X. of 1859, an enactment primarily 
intended for the protection of cultivators’ rights in 
the Bengal Presidency, where the administration and 
system of land tenures differed toto calo, were held to be 
applicable to them. ‘Tenants were accordingly divided into 
three classes. ‘“ Absolute occupancy” tenants were granted 
fixity of tenure and rent. ‘‘ Occupancy” tenants were those 
who had held the same land for over twelve years, but under 
twenty, previous to the settlement being made. They had 
fixity of tenure, but not of rent. Lastly, tenants at will. 
This Act, unsuited as it was to the circumstances of the 
village communities of the Province, was introduced because 
it was deemed to regulate procedure, but not to decide 
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questions of title and right. The settlement then made was 
sanctioned for thirty years. 

As time passed, and officers became more fully acquainted 
with the people and their customs, a strong feeling of dis- 
satisfaction grew up with the change which had been intro- 
duced. In 1873, the dissatisfaction had grown so strong 
that a draft Act was drawn up, the provisions of which 
went some way towards remedying the mischief which had 
been done in the past, and towards defining the exact 
position of the landlords towards their tenants. In issuing 
this draft Act for opinion to his senior officers, the chief 
commissioner of the Province who formerly had been the 
Settlement Commissioner, and therefore personally involved 
in effecting the change, acknowledged that the Government 
was justified in devising, and bound to devise measures which 
would remedy the evil. The only remedy was by legislation. 

This draft Act was under consideration for ten years, 
during which time it was altered and added to, and was 
finally placed before the Viceroy’s Legislative Council in 1883 
for discussion and subsequent sanction. The Act was passed 
at the end of that year, and came into force on the 
Ist January, 1884. Within four or five years, it became 
evident that it contained serious omissions, and to supply 
these an amending Act was passed in 1891. 

By the provisions of this Act, tenants have been classified 
as follows :—1. Absolute occupancy tenants; 2. Occupancy 
tenants; 3. Village service tenants; 4. Sub-tenants; 5. 
Ordinary tenants. 

1. The absolute occupancy tenant is one whose rent is fixed 
for the term of settlement, unless the landlord during that 
period has made an improvement, such as sinking an irriga- 
tion well, or unless there has been increase or decrease in the 
area of the holding, arising from unavoidable causes. The 
holding is heritable and alienable, but in the case of aliena- 
tion, the landlord’s right is guarded. If the transfer is 
by sale or gift, the tenant is bound to give the landlord 
a full month’s notice prior to the transfer being completed. 
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The landlord, if permitting the transfer, receives a year’s rent 
by way of a compensation for waiver. If he refuses, he has 
to purchase the holding at such value as a revenue officer may 
determine. If the transfer is by way of mortgage, the land- 
lord, after receiving notice as above, can claim to purchase 
the holding at the valuation fixed by the revenue officer. If 
the transfer results from operation of law—z.e., sale in execu- 
tion of a decree, or foreclosure of a mortgage, ordered by a 
Civil Court, he has the same right of purchase as in the case 
of sales or gifts. 

2. The occupancy tenant is one who at the time of settle- 
ment had held land continuously for twelve years, otherwise 
than as an absolute occupancy tenant, or sub-tenant. This 
status does not attach, where the holding forms part of the 
landlord’s home farm, or is held in lieu of wages, or under 
a written lease, expressly binding the tenant to quit at 
the expiry of the lease, or agreeing that he will not, by the 
length of the lease, claim to have acquired an occupancy title. 

A quondam landlord becomes an occupancy tenant of his 
home farm lands (first), when he sells his rights in the village, 
expressly reserving his right to occupy such lands; (second), 
when his rights are sold to realise an arrear of land revenue 
due to Government ; (third), when his rights are sold in 
execution of the decree of a Civil Court, such decree not ex- 
pressly directing the sale of such lands. 

This tenure is heritable but not transferable by sale, gift, 
or mortgage, unless the transfer is made in favour of a person 
who under any existing law of inheritance would succeed as 
ultimate heir, or in favour of a co-sharer, It is not liable 
to satisfy a decree of Court, and the rent can be enhanced 
only when the landlord shows that during the currency of 
the settlement there has been a permanent rise in the 
value of produce. The application to fix the amount of 
the enhancement must be made to a revenue oflicer, who 
is limited to a rate not exceeding 25 per cent., or seven- 
eighths of the rent paid by ordinary tenants holding 
land of similar quality and enjoying similar advantages. 

















THE LAND LEGISLATION OF AN INDIAN PROVINCE. 175 


Eviction is permitted only under a decree for arrears of rent, 
or on the ground of the land being diverted to non- 
agricultural purposes, or because of an act being done which 
by custom renders the tenant liable to ejectment. 

3. A village service tenancy is a heritable but inalienable 
tenure held by village servants, such as watchmen, black- 
smiths, priests, &c., in lieu of wages earned for work done for 
the community as a whole. It can be subleased for a period of 
one year at a time, and is not liable under a decree of Court 
for the satisfaction and recovery of the tenants’ liabilities. 
Watchmen are confirmed in their posts by the district officer 
on the nomination of landlords, and can be dismissed by him 
for neglect of duty. A dismissal renders the holding void 
at the end of the agricultural year in which it occurs. 

4, A subtenancy is defined to be one which is not an 
absolute occupancy, or occupancy tenure, and which is held 
of another tenant on such terms as may be agreed on 
between the parties. 

5. An ordinary tenancy is one which does not fall under 
any of the above classes, and the rent of which is fixed by 
mutual agreement, and can be enhanced only by a settlement 
officer on the expiry of the term of an existing settlement, 
or by the landlord when the rent has not been originally 
fixed by a written agreement. [If the tenant refuses to 
agree to an enhancement in the latter case, the landlord has 
to serve upon the tenant, through the Civil Court, not 
less than six months before the expiry of the agricultural 
year, a written notice showing the amount of the enhance- 
ment demanded. If within this period the tenant fails to 
show cause why he refuses to accept the enhancement, a suit 
for his ejectment will lie, and in the event of a decree 
ordering ejectment issuing, the landlord is bound to deposit 
in Court such sum as is entered in the decree as due to the 
tenant in name of compensation for any improvements made 
by him, and a further sum for disturbance, equal to, but 
not exceeding, seven times the yearly increased rent. 

In the event of a tenant agreeing to an enhancement, no 
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further enhancement can be demanded for a period of seven 
years. Ejectment can also occur under conditions similar to 
those under which an occupancy tenant can be ejected. 
During the period of the lease this tenure is inalienable, 
but is heritable in the direct line, collaterals being excluded, 
unless they are co-sharers. It can, however, be converted 
into an occupancy tenure by the tenant offering to his 
landlord a sum equal to two and a-half times the annual 
rent, plus the cost of any legal instrument required to con- 
stitute the new right. In such a case the landlord can 
apply to the revenue officer having jurisdiction to fix the 
rent. No such right can be purchased if a tenant holds a 
lease of a part of the landlord’s home farm. 

It has been already stated that the object aimed at in 
this legislation was to consolidate the law of the Province, 
and to secure uniformity of tenures, even at the expense 
of breaking engagements made with the landlords and 
tenants at the time of settlement being sanctioned. But 
while admitting the necessity of a substantive law welding 
all the varying customs into a homogeneous whole, what 
necessity was there for the introduction of new principles, 
strange to the parties concerned, and unheard of in any of 
the Land Acts in the other Provinces of India ? 

There are three novelties introduced. First, the fixing 
of rents, not by competition and mutual agreement, but by 
the superior authority of a revenue officer. It was argued 
in favour of this change that the Province was in a backward 
condition, population was sparse, cultivable land was to be 
had for the asking, and that in both of these respects the 
Province was markedly different from the Northern Provinces. 
It was expected that this condition of things would last for 
some considerable time. As a fact, that expectation is being 
fast falsified. The population has increased between 1881 
and 1891 from 11,540,511 to 12,944,805. Much of this 
increase is doubtless due to the immigration from the 
congested districts of Northern India, consequent on scarcity 
or famine prevailing there. But the Provincial Administra- 
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tion has encouraged this influx of strangers by opening out 
vast stretches of cultivable waste lands, its own property, on 
easy terms. Such wastes have been surveyed and mapped 
out into villages of varying sizes, and subdivided into fields. 
Soils have been classified, and easy rents assessed. Land- 
lordism has been excluded, and tenants holding direct of 
Government are proprietors of their holdings, which are made 
heritable but not transferable. 

The result is that new villages are springing up every- 
where. Population is still on the increase. Competition for 
these waste plots is becoming keen. The old tenantry living 
in villages on the borders of these waste tracts, and whose 
holdings cannot expand, are daily overflowing into these 
new villages. The arguments of fifteen years ago, therefore, 
did not take into account the future expansion of the Pro- 
vince in respect of population and cultivation. As village 
areas became wholly cultivated, and surplus population had 
to find an outlet for its energies, the natural conclusion is 
that competition must arise, and as the Province always was 
able to provide for that surplus population a living on its 
waste lands, the conclusion is inevitable that this new prin- 
ciple of fixing of rents was hastily adopted. 

The second novelty was the abolition of the acquisition of 
occupancy rights by continuous possession, substituting pur- 
chase therefor. It was originally feared that, in order to 
preclude such rights accruing by prescription, landlords fre- 
quently shifted ordinary tenants from field to field, and 
thus harassed them into agreements foregoing all claim to 
the accrual of such rights. If this apprehension was 
based on fact, the legislature had an obvious remedy by 
declaring that such a right could arise by a continuous 
holding of any land within the village area for the 
twelve - year period, and this principle has been since 
adopted. In practice, however, there was no ground 
for the supposition. Landlords, whether white or black- 
skinned, know the folly of harassing tenants in this style. 
After thirty years’ experience of the Province, | may say 
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with some authority that the landlords are most considerate 
in their dealings with their tenants, and would not 
kill the goose which lays their golden eggs. That this 
novelty has not proved practically successful shows how 
unnecessary legislation in the dark, based on recommenda- 
tions of the Famine Commission, was. ‘Time upon time has 
the administration pressed its district officers to make this 
provision widely known among the tenantry, and the result 
is nil. 

Further, this provision of the law had at the time of its 
introduction a prejudicial effect on all those tenants who 
were within a year or two of gaining the right under the 
twelve-year rule, so suddenly abrogated. Their case deserved 
consideration, and was pleaded by district officers of experi- 
ence, who pointed out how completely the acquisition-by- 
purchase principle has failed to attract tenants’ attention 
and good-will. The general consensus is that a return to 
the old system does not necessitate the abolition of the 
purchase scheme. The two can run side by side, and the law, 
when amended, should provide for this. 

The third novelty introduced is compensation for dis- 
turbance. This is a complete departure from old customs, 
and was borrowed from the Irish land legislation of 1870. 
That experiment in Ireland failed, because the scale at which 
compensation was to be computed fell much below the 
mark, The Irish Act gave seven times the annual rent as 
compensation. The Central Province Tenancy Act gave 
seven times the amount of enhancement demanded, which is 
most inadequate, and bears out the idea that the framers of the 
Act were trifling with this question. Since they prohibited 
the fixing of rents by competition, and thrust this duty on 
a revenue officer, why did they not also make a revenue 
officer fix the compensation to be awarded for disturbance, 
without limiting the amount to be given @ 

In conclusion, what effect will these new provisions have 
in the future on cultivation? Let us go back to 1873. 
There were in that year just over a quarter of a million holdings 
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of both classes of occupancy tenants, with an average area of 16 
acres per holding. The holdings of ordinary tenants numbered 
under half-a-million, with an average of 10 acres per hoid- 
ing. In 1882, the former holdings increased to one and a 
half millions, with an average area per holding of a little under 
5 acres, and the latter exceeded one and a half millions, with 
an average area of 3 acres. In the first class of holdings, the 
twelve years’ rule accounted for the increase, and in the 
second class, the demand for land; further, the diminished 
average size of each class of holding disproved the argument 
of the framers of the Act that there was land enough and to 
spare for more than the immediate future demand. When 
the Act was passed at the end of 1883, what had hap- 
pened was therefore this, that all cultivable soil in village 
areas had been occupied, and the position of ordinary, if not 
occupancy tenants, was assuming that of a cottier class. 
Whatever may be the benefits or evils of ‘cottierism, it is 
manifest that this large body of tenants will require a greater 
protection than the provisions of the Act supply. Rack- 
renting is certain to come, and as population is bound to 
increase, competition for even rack-rented holdings will drive 
many an ordinary tenant to the wall. A shifting cultivation 
class may, therefore, be expected to arise, and should this 
occur, cultivation must deteriorate. 

J. W. Macpoveat. 
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VENTURE to submit a few arguments on behalf of a 

class of individuals to whom an ignominy is attached by 
the law of the land, although the individuals so stigmatised 
are themselves entirely innocent of all offence. To many a 
student of law, as well as to many a layman, it must have 
appeared that our present law relating to illegitimacy is 
directly opposed to the principles of justice. Why an 
individual who has had the misfortune to be born out of law- 
ful wedlock should be visited with such harshness by the law, 
must appear strange indeed to most minds. By all means 
let our legislature do its utmost to inculcate morality in the 
State, but let the punishment for the offence fall on the 
offender, and not on the innocent party. Our present system 
announces to the world—by way, of course, of Latin maxim 
—that a bastard is the child of no one. As Lord Watson 
said, in Clarke v. Carphin Coal Company, 18 Rett. H.L. 63, 
“at common law the mother is, as much as the father, an 
utter stranger in blood to her child.” This statement in 
itself is grotesquely paradoxical, but is, at least, more logical 
than the view taken by more sentimental judges, that “a 
bastard has a mother but no father ”—a proposition intensely 
humorous in its absurdity. The miraculous theory of 
bastardy was worked out by Lord Craighill in Samson v. 
Davie, 14 Rett. 113: “In the eye of the law the woman 
bearing the child, and the child to which she gives birth, are 
mother and son, whereas the child who is born, and the man 
who is made liable for a contribution of aliment—the puta- 
tive father—are in no way related.” 
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Starting on the ridiculous basis of filius nullius, the law 
struggles along its path, bristling with inconsistencies. We 
are told that both father and mother of the bastard are liable 
for its support until the child reaches a certain age. During 
this period, at least, it would appear that the bastard is the 
child of somebody. But should the child, after passing this 
age, be incapacitated from earning a livelihood for itself, as 
by insanity or other permanent disease, then the parents of 
this child of no one (the paradox is unavoidable) can still be 
called upon for its support, to relieve the parish—at all 
events, in the case of an memancipated child, if emancipa- 
tion, or forisfamiliation, can be said to take place in the case 
of a bastard, who “‘in the eye of the law” has no family. 
This continuance of liability for the child’s support surely, to 
begin with, takes the pith out of the maxim of filius nullius. 
And it is important to observe that this liability has been 
established as debitum naturale—that is to say, not on any 
consideration of patria potestas on the one hand, or of heir- 
ship on the other, but as what Scots lawyers have called, 
since the dav« of Lord Stair, an obediential obligation, based 
on the law of nature. 

Again, until the case of Clarke, above referred to, it was 
supposed that a male bastard was liable for the support of 
his mother, while opinion fluctuated as to whether or not he 
was similarly liable for the support of his putative father. 
As Lord Rutherfurd Clark said in Samson v. Davie, “ . think 
we have a considerable body of authority—both text writers 
and decisions—for the proposition that a bastard son is liable 
to support his mother, and I am not disposed to pronounce 
a decision contrary to so much authority, especially as the 
obligation to support has been recognised in the civil law.” 
And no doubt a considerable practice in the inferior Courts 
proceeded on this view of the law. It is, of course, true 
that Samson v. Davie has been overruled in Clarke’s case ; 
and, as the law of Scotland stands, there is no obligation on 
a bastard to maintain either his father or his mother. But 
this decision of the House of Lords does not displace the 
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historical fact above-mentioned: it seems scarcely to do 
justice to the principle of debitum naturale (“ unusquisque 
suam sobolem nutriat”), which surely proceeds on a phy- 
siological foundation ; and it fallaciously tests the liability to 
support a parent by the incapacity to succeed to a parent’s 
estate, whereas the true equivalents, as stated by Lord Stair, 
are the mutual rights and obligations to aliment. The 
decision in Clarke’s case also decides (on this point practi- 
eally affirming Wer v. Coltness Iron Company, 16 Rett. 614), 
that where a bastard has been killed through the fault of his 
employer, his mother cannot claim.damages for his death 
because he is the son of nobody. No doubt, all the judges 
who took part in the decision of Clarke’s case in the House 
of Lords, and Weir’s case in the Court of Session, were of 
opinion that, even assuming the liability of the bastard to 
aliment the parent, they would not give a new action for 
damages for death, for which there was no precedent in the 
books. But the equity of this is difficult to follow ; for, if 
the mother was bound to aliment the child, and the child 
was bound to aliment the mother, surely the mother was 
entitled to compensation for what the law itself proved to be 
patrimonial loss. Certainly the loss of support—if not also 
the injury to feelings—would in that case be the same as in 
the case of the legitimate child. 

Whatever may be thought of the present state of the law 
of aliment, the dogma of filius nullius is further discredited 
by the law relating to custody. The mother has a legal right 
to the custody of her illegitimate child, and this right she may 
vindicate by petition in the ordinary way. The proposal to 
remove a pupil-bastard from the mother was characterised 
by Inglis, L.J.C. (Buie v. Stiven, 2 Macph. 223), as “an 
offer to violate one of the first principles of the law of 
this country, founded on the law of nature, which declares 
emphatically that a child of such tender years shall not be 
separated from its mother, the power of custody of the 
mother at that age being absolute.” This is a much more 
distinct declaration than that of the English law (Barnardo 
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v. M‘Hish (1891), App. Ca. 338), that “in determining who 
is to have the custody and control of an illegitimate child the 
Court, in exercising its jurisdiction with a view to the benefit 
of the child, will primarily consider the wishes of the mother.” 
It would appear then that under Scots law the mother, at all 
events, has legal rights and legal obligations based only on 
the fact of blood relationship. In special cases, as of ill-treat- 
ment by the mother, or where aliment beyond tender years 
is demanded, the father is entitled to the custody of the 
bastard. Further, we know, on the authority of the civil law 
cited by Lord Fraser,(a) that the bastard takes the status and 
domicil of the mother ; “ Mater semper certa est.” It is diffi- 
cult to conceive of anybody communicating status and domi- 
cil to “ an utter stranger.” 

Shortly stated, the disabilities of the bastard are—{1) He 
is incapable of inheritance except by Act of Parliament ; (2) 
he has no right of /egitim against his father’s moveable 
estate, and no statutory right against his mother’s “soveable 
estate ; (3) he cannot be next-of-kin in the intestate move- 
able succession of anybody ; (4) he can have no heir or next- 
of-kin of his own, except issue of his own body, and so if he 
die intestate without issue, his estate goes to the Crown, and 
becomes subject to the vaguely defined administration of the 
Queen’s Remembrancer ; (5) in taking under a will he has to 
pay the rate of duty imposed on strangers ; (6) Craig lays 
down the outrageous doctrine: “ Bastardorum et hoc pro- 
prium est, quod sine legitimatione sive dispensatione digni- 
tates, officia nulla, aut functionem judicialem exercere 
possunt” (ii. 18, 16). This disability is of the same age 
and authority as the others ; but it has silently disappeared, 
while the incapacity to make a testament was removed by 
a recent Act of Parliament. 

In its practical operation the theory of the law very 
often produces the most ludicrous results. For instaace, on 
account of a bastard having no legal status it is practically 
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impossible for him to commit legal incest. (The adjective is 
used advisedly.) It has been suggested that this might be 
possible in a connection between a mother and her illegiti- 
mate son. But even this will now be still more open to 
doubt, as quite recently a man charged with incest was 
acquitted on the plea that the woman was his illegitimate 
daughter, and was, therefore, in law, no relative of his. This 
is very revolting, but a much worse case can be deduced from 
it. Suppose A has an illegitimate male child C to a man B, 
and later there is born of the same parties an illegitimate 
female child D. Under our present law there is nothing to 
prevent these illegitimate children, born of the same father 
and mother, marrying when they attain a marriageable age. 
This is bad, but suppose, subsequent to the marriage of the 
children, the father and mother marry, then we have the case 
of a legitimate brother and sister married to each other, the 
marriage of the parents having operated legitimation of the 
children. The marriage of the children, moreover, is perfectly 
valid, having been so at the date it was entered into. 
I admit that the case presented is strictly hypothetical, and 
can scarcely ever occur, on account of its highly revolting 
nature. But incest (natural) between a man and his illegiti- 
mate daughter is also revolting, and has actually occurred. 
This then supports the possibility of such a marriage as that 
suggested. That such a state of matters should be legally 
possible in what is considered—in the old style of the indict- 
ment—a well-governed realm, will to most minds appear 
disgraceful. Such a state of law is pernicious to the morality 
of the community. 

All this is bad enough, but the greatest victim is the 
bastard—one despised and rejected of men—and that, 
too, by the law of his country. It would be difficult to 
justify the present law entailing as it does hardships on all. 
What are the excuses made? It is impossible to conceive 
any save the exaggerated deference paid by the legislature to 
the somewhat artificial code of virtue in society. It is laid 
down by Lord Selborne in Clarke's case that the “ object of 
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the law is to encourage marriage and discourage illicit con- 
nections, not to recognise the natural relationship between a 
bastard and his natural parents.” Or as it is more tersely 
put in an old Scots case (Ker, M. 1363) bastards are “ unlaw- 
ful productions not to be encouraged.” One cannot but 
smile at the way in which the law climbs down from this 
lofty pedestal of virtue when we remember the doctrine 
of legitimation per subsequens matrimonium. Here morality 
(so called) gives place to utility ; properly so, yet illogically 
on the doctrine of filius nullius. If the object of the law be 
that above stated, it is a good one, but in face of the fore- 
going facts, is the cure not much worse than the disease ? 
Is private immorality not rather encouraged by the present 
system? Is public morality not scandalised? But (and 
this is by far the most important point) is it right that the 
law should practically punish an innocent party for the 
offence of another ? 

The argument in support of the present system seems 
to be that lawful wedlock is encouraged by giving certain 
advantages to lawful children, which are chiefly rights against 
the parents’ estate. But it is not the conduct of the children 
you desire to influence, but the conduct of the parents. If 
they are influenced by the desire to give their children certain 
advantages and therefore contract marriage, may it not be 
said that they might refrain from illicit connections, if these 
connections were found to confer upon the children similar 
advantages and a similar legal status ? 

My alternative system would be this:—Why not give 
the bastard equal standing in law with the more favoured 
legitimate child? All the necessary machinery is at our 
service. In the first place let it be compulsory that steps be 
adopted te establish in every case the paternity. It is 
imperative in common justice that this should be done, 
for the interest which ought to be considered is the 
interest of the innocent and unprotected bastard. The 
birth of the child must be registered. Immediately the 
case is fought and paternity settled, let us put into operation 
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section xxxv. of 17 & 18 Vict. cap. 80, which provides “that 
when the paternity of any illegitimate child has been found 
by decree of any competent Court, the clerk of Court shall 
send . . . to the Registrar of the parish in which the father 
is or was last domiciled or in which the birth shall have been 
registered, notice of the import of such decree . . . and on 
receipt of such notice the Registrar shall add to the entry of 
the birth of such child in the Register the name of the 
father, &c., &e.” If the mother is able to pay for the litiga- 
tion. let her do so, and recover in the event of success from 
the father. Should she be too poor to do this, then we have 
the agents for the poor who can be placed at her service. 

It may be argued that this course would be inconvenient. 
But to whom? It is not a question of convenience but of 
justice to the bastard. 

With the paternity of the child fixed, the remainder of the 
new system is, again by existing law, equally easy. For a 
child, although illegitimate, should then (as I contend) have 
the same claims on the estates of its father and mother as if 
born in lawful wedlock. In view of the Married Women’s 
Property Act, no conflict can arise ; for the wife’s estate being 
now distinct and separate from her husband’s, the illegitimate 
child of the latter could rank on his estate equally with the 
children of his marriage without in any way interfering with 
the rights of these latter children in the estate of their mother. 
And vice versa. It will be difficult to detect any hardship 
in this. On the contrary, it must, to most minds, appear 
only fair. The new system proposed would have the effect 
of removing the whole disabilities of the bastard previously 
enumerated. The advantages would be two-sided, for in the 
event of a bastard dying intestate and childless, his estate, 
instead of, as at present, increasing the labours of the Queen’s 
Remembrancer, would go to his blood relations. 

One argument against the proposal here made might be, 
that with compulsory measures to establish paternity the way 
might be opened up to cases being prosecuted against inno- 
cent parties. But this argument can be applied to any pro- 
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secution, and as with these, so with the establishment of 
paternity, we can make use of the laws against perjury. If 
these laws are not sufficiently deterrent, they should be made 
so, and above all they should be applied, as no doubt a vast 
deal of unprosecuted perjury is committed, though not 
specially in affiliation cases. 

But in my opinion compulsory prosecutions to establish 
paternity would facilitate the discovery of truth materially, 
for a guilty party, knowing a prosecution must be taken by 
the woman, would be more inclined to admit the paternity 
extrajudicially rather than face the Court proceedings. Again, 
we can apply existing machinery, for in this case the father 
has only to attend with the mother at the registration of the 
birth, and there make the admission to the Registrar, which is 
duly recorded—a quiet and easy process for a bashful culprit. 

Of course the mother might fail, after prosecution, to 
establish paternity. In other words, earthly justice has not 
reached perfection. But this would be the exception, not the 
rule. 

The foregoing, then, are the suggestions, modestly put 
forwara, for an amendment of the Jaw relating to bastards, 
an amendment which has as its principal object justice 
towards an innocent party. The net result of the adoption 
of these suggestions would be that the distinction made 
between an illegitimate and a legitimate child would be one 
in the sphere of morals, not one in the sphere of law. And 
this is surely what ought to be. The one child is as capable 
as the other of proving a good citizen. Therefore, the law 
should extend equal protection to both, and the invidious 
distinctions at present existing should be wholly removed. 
The rigour of the criminal law is being constantly softened 
towards actual culorits, but the law still retains the greatest 
harshness for an innocent bastard. 

The remedy may be regarded as somewhat sweeping, but 
on examination, | think, it will be found to acquire this 
aspect, not from any weakness in itself, but from the 
inconsistencies and even absurdities of the existing law, 
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opposed to which any system, consistent and logical, must 
necessarily stand out in striking contrast. 

The voluntary or optional system which prevails in this 
country, does not sufficiently ascertain paternity in all cases. 
Justice to the bastard, who is innocent and helpless, demands 
that in all cases this shall be ascertained. Who is interested 
to oppose this? No one desires to make any unnecessary 
publication of a man’s guilt (if it be guilt) or of a woman’s 
shame. But surely justice should be done. 

JAMES Kipp. 


























THE NEW LAW AS TO CIVIL MARRIAGE IN 
HUNGARY. 


THE introduction of civil marriage in Hungary has now been effected in 
spite of the passionate opposition of a large section of the community. It 
is, however, far more than a mere declaration that a valid marriage can be 
contracted without a religious ceremony, and that the State will insist in all 
cases on a civil marriage. It is a complete code of the law as to the con- 
stitution of marriage. As the most recent attempt of this kind it presents 
many points of interest. The law of Hungary before the passing of this 
measure was in a state of indescribable confusion. Even leaving out 
Dalmatia, there were in Hungary no less than nine different systems, each 
Church being allowed to prescribe its own. The Roman Catholics, the 
Servian branch of the Greek Church, the Roumanian branch of the same, 
two Protestant Churches in Hungary and a third in Transylvania, the 
Saxon Church also in Transylvania, the Jews of Hungary proper, and the 
Jews of Transylvania, all had their own regulations as to what persons 
might marry, how they were to do it, and how, if at all, they could obtain 
a divorce. By a change of religious profession a marriage originally indis- 
soluble might become dissoluble, and that on relatively slight grounds. 
The Unitarian Church in particular was very accommodating in the way of 
granting divorces. One can readily understand the great uncertainty which 
prevailed throughout the kingdom as to the validity of marriages and the 
legitimacy of children. For a summary of the new legislation we are 
indebted to an article by Mons. Ernest Lehr in the Journal du Droit 
International Privé. 
Promises to Marry. 

A promise to marry will not be enforced by the Court, but an action 
will lie against the party breaking off the engagement without serious 
reasons, for money out of pocket and for restitution of presents made by 
the other party or his or her family. Such an action, however, prescribes 
in one year after the breach. Art. 1 to 5. 


Conditions of Validity of Marriage. 


1, The parties must have civil capacity (Art. 6). 

2. Men must be at least eighteen, and women sixteen years old, unless 
a dispensation has been obtained from the minister of justice (Art. 7). 

3. If minors, they must have the consent of the parent or guardian who 
in the circumstances is charged with the protection of the minor (Arts. 8 to 
10, and Art. 16). 

4. One of the parties must not be an ascendant, or a brother of the 
other, or a collateral in the third degree unless in this last case the king 
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has granted a dispensation. Affines are only incapable if they stand in the 
direct line to each other (Art. 11). The incapacity remains after the dis- 
solution of the marriage which caused the affinity. Cousins-german are 
prohibited from marrying each other without a dispensation from the minister 
of justice, but the marriage is not null (Art. 17). 

5. Neither of the parties must be already married (Art. 12). 

6. Marriage cannot be contracted between two persons who have con- 
spired together to take the life of the husband or wife of either of them 
(Art. 13). 

Marriage is prohibited, but not null, if contracted—(1), Where one of 
the parties is incapable of giving a valid consent, or is under curatory (Art. 
14 and 15) ; (2), where one is the adopted child of the other, so long as the 
relation subsists (Art. 19) ; (3), between a tutor or his descendants and the 
pupil, so long as the tutory subsists (Art. 19) ; (4), by a woman who had 
already been married until ten months have elapsed since the dissolution of 
her former marriage, unless within that time she has been delivered of 
a child (Art. 24) ; (5), by a person in religious orders without a permission 
from the Church by which such orders have been imposed (Art. 25); (6), 
hy a man subject to military law, without the authority of the officer com- 
manding (Art. 26); (7), when the necessary publications have not been 
made, or a dispensation therefrom has been granted (Art. 27). 


Authority Competent to Perform the Ceremony. 





The marriage must be performed by a civil functionary, either a registrar, 
as we should say, or the chief magistrate of a town, or a diplomatic agent. 
There must be two witnesses over sixteen years of age (Arts. 29, 30, 37, 40). 


Causes of Nullity. 





The chief are errors, as to the nature of the ceremony, or the person of 
the other party ; permanent impotence not known at the marriage to the 
other party ; the fact that unknown to the man the woman was at the time 
of the ceremony pregnant by another (Art. 54) ; fraud as to some essential 
quality without which fraud the marriage would not have taken place (Art. 
55. In most cases the action must be brought within a year, and in all it 
is only competent at the instance of the injured spouse. 


Grounds of Divorce. 


1, Adultery, bigamy, or unnatural offences (Art. 76). 

2. Desertion, after a judicial summons to adhere (Art. 77). 

3. Attack upon the life of the other spouse, or cruelty, sévices graves 
(Art. 78). 

4. Condemnation to death, or to at least five years’ penal servitude. 

5. Gross failure of duty by one spouse ; instigating a child to crime ; 
habitual drunkenness ; condemnation to a s..orter term of punishment than 
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in 4. In all these cases the judge has a wide discretion ; but is directed 
not to sever the vinculum matrimonii unless satisfied that the cause founded 
on has rendered the cohabitation for ever impossible (Art. 80). Condona- 
tion bars the action (Art. 82) ; in most cases the action prescribes in a short 
period (Art. 83). When the divorce is on the ground of adultery the guilty 
spouse must be declared incapable of marrying the paramour (Art. 85). 
The guilty husband is bound to aliment the innocent wife until she 
renounce her claim or marry again (Arts. 90 to 93). The guilty wife loses 
her right to bear the husband’s name (Art. 94). The judgment is to pro- 
vide for custody of the children, giving effect, as far as possible, to any 
arrangement which the parties may have made (Arts. 95 to 97). During 
the proceedings the judge is bound to order a separation if either of the 
parties so desire, and if he think a reconciliation possible, he may sist the 
divorce for six months or a year, and order a separation during that period 
(Arts. 98 and 99). In every case where ground for divorce exists, the 
injured spouse may demand simply a separation, which may at any time be 
terminated by consent to resume the conjugal life (Arts. 104 to 106). 
When the separation has lasted two years either spouse has the right to 
demand that it shall be converted into a divorce. 


Marriage Abroad, and Marriage of Foreigners. 


A marriage contracted abroad is not valid unless in point of age and 
capacity the law of the nationality of each spouse is satisfied (Art. 108). 
If a Hungarian man marry a foreigner, whether abroad or in Hungary, the 
validity of the marriage depends on Hungarian law, except that the woman 
must have the necessary age and capacity by her own law. If the mar- 
riage is in Hungary, the grounds of nullity based on consanguinity, affinity, 
bigamy, or attempt upon the life of a spouse of either are applicable to 
foreigners (Art. 111). Provision is made for appointment of a curator, who 
may consent to the marriage, if one of the intending spouses is a minor 
domiciled in Hungary who cannot procure the consent of parent or guardian 
necessary by his own law (Art. 112). As to formalities of celebration, the 
lex loct must be satisfied. In addition, the marriage of a Hungarian abroad 
must be preceded by the publications required in Hungary. A foreigner 
married in Hungary must conform to the publications prescribed by the 
law of Hungary, and in addition must show that he has complied with the 
requirements of his national law, unless excused from this by the minister 
of justice (Art. 113). No Courts, except those of Hungary, have jurisdiction 
in matrimonial questions between Hungarian spouses (Art. 114). Where 
Hungarian nationality has been acquired after the marriage, the Hungarian 
Court may decree divorce on the ground of facts prior to the change of 
nationality if these would have grounded a divorce or separation by the 
original law of the spouses and on grounds recognised by the new law of 
Hungary. Where the foreign Court had decreed a separation before the 
change of nationality the Hungarian Court can make it a divorce if it was 
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pronounced for a cause sufficient as a ground of divorce by the new law 
(Art. 115). A Hungarian Court can make no decree as to the validity or 
dissolution of the marriage of foreigners except in so far as its decree will be 
recognised and given effect to by the personal law of the spouses. A woman 
of Hungarian nationality who marries a foreigner in Hungary may raise an 
action of nullity of marriage in the Hungarian Courts if she have not after 
the celebration accompanied the husband to his own country in such a way 
as to acquire a domicile there. So also if the husband was a Hungarian 
and after committing an act which would be a ground of divorce there he 
acquires another nationality, his wife, unless she has also gone to the foreign 
country, is still entitled to raise a divorce before the Hungarian Courts. 
Art. (117). In the case of foreigners resident but not nationalised in 
Hungary, the Courts may decree separation, but not divorce (Art. 118). 
When the nationality of a foreigner cannot be ascertained, the law of his 
residence is to apply in all cases where the references would have been made 
to the law of his nationality (Art. 119). 

These are the main provisions of the new code. A few points of con- 
trast to our law may be briefly noted. Marriage with a deceased wife’s 
sister or deceased husband’s brother is permitted. Eighteen and sixteen for 
men and women respectively is the minimum age at which marriage can be 
contracted. This is surely better than fourteen and twelve as with us. A 
man who discovers after marriage that his wife was pregnant at that time by 
another is entitled to have the marriage set aside. There is some American 
authority for this, and it is defended by Bishop, 2484 seg. Fraser seems to 
think it open with us, i. 451. The short prescription of one year in actions 
of breach of promise, and in actions for nullity of marriage in most cases 
appears an excellent provision, and a good deal might be said for the dis- 
cretion given to the judge to sist the divorce and order separation for a year 
if he thinks there are reasons to hope the parties may be reconciled. The 
forbidding of marriage with the paramour is familiar with us, but the 
opinion of the profession is against its expediency. 

The rules as to jurisdiction and the validity of marriage between 
Hungarians and foreigners are very carefully thought out, and are evidently 
based on a full study of the writers on private international law and of the 
cases. No doctrine as to capacity is free from difficulty, and, on the whole, 
to leave the personal law of each of the intending spouses to determine his 
or her capacity to marry seems to be the most satisfactory. It is the logical 
result of Sottomayor v. De Barros. Incapacity to marry, or to marry a 
particular person, is a limitation of the status, and should be left to the law, 
by which the general status of the. individual is ascertained. It is surely 
right to insist that in a marriage abroad the parties must satisfy the lex 
loct quoad the forms. Mr. Gillespie, in his translation of Bar, argues that 
an irregular marriage of two Scots people in Paris would be valid, but this 
seems unsupported by authority at present, and contrary to principle. We 
have arrived, by way of judicial decisions, at the same result as the 
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Hungarian code on several of the points of jurisdiction—e.g., when the 
husband, after committing a matrimonial offence, acquires a new domicile. 
The doctrine that the Court may order separation of foreigners resident 
here, even when it has not jurisdiction to decree divorce, is now supported 
by the dictum of Lord Watson in the recent case of Le Mesurier v. Le 


Mesurier [1895], App. Ca. 517. 
F. P. Watton. 
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Current Topics. 


a 


The Transvaal Raid.—The trial of Dr. Jameson and his colleagues 
for a breach of section 11 of the Foreign Enlistment Act 1870, will 
be, apparently, the second prosecution under that section, and the first 
for preparing a “military expedition.” This section runs:—“Jf any 
person within the limits.of Her Majesty's dominions, and without the 
license of Her Majesty, prepares or fits out any naval or military expedi- 
tion to proceed against the dominion of any friendly State, the follow- 
ing consequences shall ensue,” &c. The consequences may be two years’ 
imprisonment, with or without hard labour, and forfeiture of the ships and 
munitions of war. The Act was hurriedly passed at the outbreak of the 
Franco-German war, from the very natural fear that the country might again 
incur liabilities such as those which had arisen out of the affair of the 
Alabama. The eleventh section was probably suggested by the Fenian 
raids from America into Canada; at least, for this there is the authority of 
the present Solicitor-General for England as counsel in Sandoval’s case. 

There were two prosecutions under other sections soon after the passing 
of the Act. In The Gawntlet, 1872, L.R. 4, P.C. 184, the British steam- 
tug Gauntlet was condemned as forfeit to the Crown for having entered into 
a bargain to tow a German merchant ship, which had been taken by the 
French, and was manned by a French prize-crew, from the Downs to 
Dunkirk. This was under section 8, for dispatching a ship with intent or 
knowledge that it was to be employed in the naval service of a foreign 
State at war with a friendly State. In Zhe International, 1871, L.R. 3, 
Adm. and Ecce. 321, an English company had entered into a contract with 
the French Government to lay down telegraph cables between certain points 
on the French coasts. A steamship carrying cables was seized by the British 
Government, but was ultimately ordered to be released. The ground of 
judgment was that this was not primarily a “ military service ” in the sense 
of section 8, though no doubt the cables when laid might be used, inter alia, 
for military purposes. It can hardly be that “ filibustering ” is such a char- 
acteristic of our race as some German newspapers would have us believe. 
For since 1870 there has only been one prosecution for fitting out a naval 
or military expedition against a friendly State. This was the case of Reg. 
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v. Sandoval, 1887, 16 Cox C.C. 207, and in the Court below, 3 Z'imes’ 
Law Reports, p. 411. There Colonel Sandoval was convicted of fitting out 
a ship to help certain persons who were rebelling against the Venezuelan 
Government. The sentence was one month’s imprisonment as a first-class 
misdemeanant, and a fine of £500, the Judge, A. L. Smith J., remarking 
that he was disposed to be lenient, as it was the first case under the Act. 
As regards Scotland, there is the case of H.M. Advocate v. Fleming, 31st 
March, 1864, 2 M. 1032, which was an Exchequer Information under section 
7 of the older Act, 59 Geo. III. c. 69, for equipping a vessel with intent 
to commit hostilities. It has no direct bearing on the Transvaal case, but 
the elaborate judgment may be referred to for the principles of construction 
which they apply to a Statute in part materia. It is anticipated that the 
unique international position of the Transvaal, with its entire foreign policy 
subject to an effective veto by the United Kingdom, may lead to some 
argument on the relevancy of the Jameson indictment, based on the 
statutory expressions “‘ foreign” and “ friendly” State. 


Judicial Construction.—With reference to the German Draft Code, 
Prof. Kohler, of Berlin, in the “ Zeitschrift fiir das Privat, &c., Recht,” 
makes an eloquent appeal for liberality of construction. The old canons, 
that the distinction between the lex lata and the lex ferenda must be kept 
steadily in view, and that the judge is going beyond his province if he does 
more than discover the meaning of the legislature, have, he thinks, done 
more harm than good. If the sole function of the judge is to find out what 
the powers of the statute intended, must he not be guided by their own ver- 
sion of what they meant? If a member of the German Commission publishes 
a book on the Code, in which he explains the intention the Commission had 
in drawing each particular enactment, must not the judge waive his own 
opinion in favour of evidence so reliable? If any such mode of getting at 
the meaning of a statute be permissible in Germany, we entirely agree with 
Prof. Kohler that it is extremely objectionable. With us, of course, it 
would not be possible to attempt to throw light on the statute by reference 
to its parliamentary history. “The statute is clear, and the parliamentary 
history of a statute is wisely inadmissible to explain it, if it is not,” said 
Coleridge C.J., in giving the judgment of the Court in &. v. Hertford 
College, 3 Q.B.D. 707. More startling, however, is che argument that the 
grand mistake is to regard the expressed intention of the legislature as bind- 
ing. The only thing binding, according to Prof. Kohler, is the sense of the 
words. If, as is often the case, the statutory words are capable of several 
meanings, the business of the judge is to give them the best meaning, and 
in exercising this duiy of interpretation, he may adapt what was meant for 
one age to the changed circumstances of another. It is argued, truly 
enough, that the Roman jurists took this freedom, and read into many a lex 
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and rescript a meaning never thought of by its framers. But surely Prof. 
Kohler is mistaken in thinking that in England our “ great creative 
Chancellors” allowed themselves any such licence. We are afraid the 
course of our jurisprudence does not merit this praise. Indeed, the exces- 
sive literality with which it has been the tradition of our Bench to interpret 
an Act of Parliament, and the numerous instances of consequent “ sticking 
in the bark” to which it has led, stand in marked contrast with the breadth 
of view displayed in the gradual extension of common law rules to meet new 
cases. The only exception to this statement, as was pointed out by Inglis 
L.P., is the free interpretation according to policy applied by the Court of 
Session to the pre-Union Scots Acts. Prof. Kohler’s article is well fitted 
to draw attention to this risk attendant on Codification. The elasticity 
of the law—its capability of being stretched to fit altered conditions— 
is a quality on no account to be thrown away or lost. If a Code were too 
narrowly interpreted—and here, no less than in Germany, such a result 
is not improbable—it might very well turn out a curse and not a blessing. 


The Federal Judiciary.—The Supreme Court of the United States is 
just now being subjected to vigorous attacks from many political quarters, 
but, if we may judge from Judge Taft’s address to the American Bar Asso- 
ciation at Detroit in 1895, it still enjoys the confidence of the legal profes- 
sion. Opinion in Great Britain strongly supports the Federal Courts in 
their recent action. In spite of the protests of the Governors of Illinois and 
Colorado against “government by injunction,” there can be little doubt of 
the justice and necessity of the Court’s interference with the great Chicago 
strike in the case of Debs, and of the numerous injunctions granted and 
enforced to prevent unlawful interference with the carrying of the mails and 
the flow of inter-State commerce. Again, while no doubt the immense 
extent of judicial management through receivers of American Railroads is 
becoming a serious incumbrance to the Courts, there is no doubt that in 
appointing such receivers at the instance of creditors they were only follow- 
ing the practice of the English Equity Courts, referred to in Manchester v. 
Milford Railway Company, 14 Ch. D. 657, and temporarily interrupted by 
Lord Cairns’ decision in Gardner v. London, Chatham & Dover Railway 
Company. Nevertheless, this is the subject of a strongly worded memorial 
presented to Congress by the Legislature of South Carolina. Again, the 
Supreme Court has held that, for purposes of Federal jurisdiction, a cor- 
poration is a citizen of the State which created it. The opposite doctrine 
would lead to the result, most injurious to the inflow of foreign capital to 
America, that a foreign or non-resident corporation was excluded from the 
Federal Courts, because it had one or more resident stockholders in the 
State. American investors know what that would have meant. Then, in 
the Sugar Trust case, the same Court held that the purchase by one Com- 
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pany of all the refining plant in the United States for the purpose of con- 
trolling the American sugar market could not be prevented by the con- 
stitutional power to “regulate inter-State commerce.” Trusts and pools may 
be bad things, but to suppress them under such a power would be doing fatal 
violence to the constitution. In the Dartmouth College case the Supreme 
Court protected the charters of corporation against repeal ; more recently it 
applied the Fourteenth Amendment to protect the property of corporations, 
as well as of private persons ; and it has now declared the nullity of the 
Income Tax Act, which was laid by Congress on Corporations. But it is 
absurd to suggest that in these cases the Court was animated by any 
personal interest or sinister motive. The controversy is an old one. 
Jefferson called the Supreme Court “a thief of jurisdiction,” because it 
exercised the power of reversing the decision of a Supreme State Court on 
the validity of a State law under the Federal Constitution. It was there for 
that purpose. President Jackson said, ‘‘John Marshall has made his 
decision ; let him enforce it.” Not only C.J. Marshall, but the eminent 
judges who have succeeded him have had the courage to state the law as it 
appeared to their consciences, and means have never been wanting to enforce 
their decisions. 


Crime in France.—In the interesting article by M. Graux in the 
Revue Politique et Parlementaire for February, 1896, on the re-organisation 
of the police in Paris, some striking figures are given with regard to the 
increase of crime in France. Thus, thefts, actually dealt with in Court, 
increased from 30,074 in 1860 to 49,801 in 1890, while there has been no 
decrease of more serious crime. What a contrast to the figures, not long ago 
cited by Sir John Lubbock, for the period 1870-90 in England, which 
showed that the average number of persons in prison had sunk from 12,000 
to 5000, the annual number of juvenile offenders from 14,000 to 5000, 
and the annual convictions of serious crime from 3000 to 800. In spite of 
the great traditions of M. Lecoq, the French police seem to be falling behind 
their work. In 1890 only 37 persons were arrested for every hundred 
crimes or “ délits.” Taking the whole mass of crime, out of 450,000 
“ affaires,” 245,000 resulted in no proceedings. The French authorities 
have also been losing faith in jury trial for criminal cases. In a recent 
brilliant and amusing article in the Revue des Deux ‘ondes the process of 
“‘ correctionalisation ” was explained and denounced. 4. consists in sending 
to the Correctional Tribunals cases which formerly went before a jury. In 
1850 the annual average of jury criminal cases was 5000 ; in 1880 that had 
sunk to 3000; and it is now much smaller. This is lamentable enough, 
if the Criminal Courts are regarded as the school of that vivid and moving 
eloquence, which has been one of the greatest distinctions of the French 
Bar. But penalogists will remember the extraordinary indulgence shown by 
French juries and connect this with the increase of crime. As in every 
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other great capital, the question of the police at Paris is peculiar. Not only 
must the efficiency of the service be improved in detail, but the relations 
between the Conseil Municipal the Préfecture and the Direction de la 
Streté Générale must be readjusted. Neither in Paris nor in London 
can the police ever be a purely municipal force. 













The Education Bill.—Whatever may be thought of the controversial 
polities of this Bill, it must be confessed that, regarded as a reform in admin- 
istration and an experiment in devolution, it proceeds upon sound lines, and 
makes proposals of a most interesting and important character. There is a 








considerable presumption against any system which subjects all parts of the 






country to one cast-iron code, whatever their local wants and activities 





may be; and apparently Sir John Gorst proposes in substance that each 
large county should have its own Education Department, and (within limits) 
its own code. The advantage of such a measure of decentralisation, if 
rightly worked, are twofold :-—-(Ist) An expansive, adaptable, and improved 
code ; (2nd) Greater ease and quickness in administering the code adopted 
for the locality. It has been tacitly assumed by all parties, for some years 
back, that the administration of the technical and secondary education 
grants requires a stronger authority than the existing school boards; at the 
same time it is obvious that the responsibility and controlling power as 
regards the higher instruction should be in the same hands as the element- 
ary education of the same district. The Dill rightly proposes to keep these 
to some extent together. Every reform of this kind depends on the sound 
constitution of the local authority interested; and, in the case of an 
extremely difficult and yet absolutely vital subject like education, we 
cannot too strongly support the suggestion of the Bill that a popular 
representative authority should have the power of “co-optation,” or of 
choosing experts or assessors to assist it in the discharge of its delicate 
duties. It may be pointed out that, while the Bill is, of course, confined to 
England and Wales, the germ of a similar reform for Scotland is contained 
in section 15 (a) of the Local Government (Scotland) Act 1889, which 
provides that the Secretary of Scotland may, subject to confirmation of 
Parliament, transfer by provisional order to any county council the power 
and duties of the Scotch Education Department. This is a form of Home 
Rule which all political parties would hail with satisfaction. 



















The Light Railways Bill.—We are not concerned with the commercial 
advantages of this Bill, which may be largely anticipated, or discounted, by 
the rapid and general introduction of road-motors on our highways. But, 
like the Education Bill, it deserves attention, because it presents a new and 
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bold scheme of devolution. Under its provisions compulsory power to take 
land and make a railway may be obtained without any resort to Parliament. 
The consents of certain local authorities will be taken, and any necessary 
enquiry will be made upon the spot by Light Railway Commissioners. It 
is presumed that the names of these gentlemen will be submitted to Parlia- 
ment, so as to get rid of the strange prejudice which in a constitutional 


democratic country still lingers against “crown-nominees.” Where a 
special advance of public money exceeding the normal proportion is desired, 
the Board of Trade, or the Board of Agriculture, must grant a certificate. 
The whole scheme is likely to work well. We have certainly suffered in 
this country from an extravagant deference to the right of private property 
in land. We have also suffered from the extravagant cost of Parliamentary 
enquiries, and the conditions and restrictions (in some localities quite 
unnecessary) Which the Board of Trade has imposed on railways for the 
public safety. This Bill contains ample safeguards against injustice to 
private interests, and it forms an important precedent for the devolution of 
Parliamentary powers. It should be followed immediately by the long 
delayed Bill to localise enquiries in cases where Parliament is not yet willing 
to give up its control. 


Old Age Pensions.—The working of the Danish Law of 9th April, 
1891, has just been described by M. Jensen, a senator and advocate before 
the Supreme Court of Copenhagen. That law fixed the pension age at sixty, 
and gave a maximum pension of 200 kronors, or about £11, 5s., to those 
who during the previous ten years had not been in receipt of Poor Law 
Relief, or been convicted of mendicancy. The application for a pension is 
considered by the Parish or Communal Council, and may be granted in the 
form of an admission to an asylum. It must be refused, if the applicant’s 
destitution is clearly due to his fault. The State contributes one half of 
the total cost out of the recently imposed Beer Tax. In fact the Scheme, 
although passed by a Conservative Government, closely resembles that 
prepared for the Radical party by M. Rubin, the Chief of the Bureau of 
Statistics at Copenhagen. The accounts for 1892 and 1893 have now been 
published, and show in the latter year a total expenditure of 2,963,086 
kronors, of which the State supplied 1,392,154 ; the maximum State contri- 
bution being 2,000,000 kronors or £111,110. The number of pensions 
granted in 1893 appears to be 44,826, including women and children. This 
experiment, in a small agricultural country like Denmark, will be watched 
with interest. Its success depends entirely on its just and intelligent 
administration. The poor rate is, of course, appreciably relieved. No legal 
disqualification follows upon the receipt of a pension; and whatever may be 
the result of the law upon the private savings of the Danish agricultural 
labourer between the ages of fifty and sixty, there seems to have been no 
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practical difficulty in separating what may be called the really honest and 
deserving aged poor from the residuum. 


Secret Voting in Administrative Bodies——Some Parish Councils have 
voted by ballot in making appointments. There seems to be no doubt as to 
the illegality of this procedure. In the well-known case of Watson v. 
Glasgow Police Commissioners, 10th March, 1832, 10 Sh. 481, although 
the decision may be said to have turned on the non-publication of a bye-law, 
it seems to have been the opinion of Boyle L.J.C., and Lord Meadowbank, 
that on such questions at least voting by ballot is contrary to common 
law. The ground on which the law proceeds has been stated in an English 
case to be that, under secret voting, it is impossible to challenge an election 
by objecting to particular votes or electors (Faulkner v. Elger, 4 B. and C. 
455). In Watson’s case the matter was said to have been considered and 
decided on general grounds in the Montrose case (Barclay v. Magistrates of 
Montrose, 7th June, 1817, 10 Sh. Append. 859), where Boyle L.J.C., said that 
“by the law applicable to burgh elections, as established by the authority of 
statutes, usage, and the principles of the constitution of royal burghs, there 
is no foundation on which a ballot can be sanctioned.” He refers, inter alia, 
to the Inverkeithing precedent of taking the votes of the councillors at the 
foot of the council-room stairs, but the main reason alleged was the risk of 
corruption, both in the voting and in the recording, ‘“‘ by a clerk acquainted 
with legerdemain !” (per Lord Glenlee). No doubt, the inveterate usage of 
Parochial Boards, now represented by Parish Councils, is in favour of open 
voting by show of hands, or calling the roll, if demanded. Besides, the 
Local Government (Scotland) Act 1894, sec. 19 (5), gives the chairman of a 
Parish Council a deliberative, and also a casting vote, and this is not easily 
reconcilable with secret voting. 
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Municipal Government in Great Britain. By Atserr SHaw. Pp. 375. 
London: T. Fisher Unwin, 1895. 


In this very interesting and suggestive volume Mr. Shaw sets himself to 
explain, for the benefit, primarily, vf lis American fellow-countrymen, the 
present position and the tendency of municipal politics with us. This being 
the aim of the book, it necessarily contains a good deal which is familiar 
knowledge on this side of the water. But besides the value of such a study 
to British readers, as an opportunity of seeing ourselves in a very important 
sphere of public activity, as others see us, the author has collected many 
valuable facts and figures, and his remarks upon what he considers the 
merits and the defects of our system of municipal government, are as shrewd 
and sensible as they are kindly. In America, as in Europe, the fact has to 
be faced that an enormous mass of the population is destined to a city life. 
Except in the newest regions, Mr. Shaw points out, the rural population in 
America is not growing, while the older farming districts, even of Western 
States like Iowa and Minnesota, have for twenty-five years been declining 
in population. On the other hand, the towns are increasing with a rapidity 
unequalled in any other country. Nothing can be more vital to the com- 
munities of these new centres than to profit by the experience and, if 
possible, to avoid some of the errors, of the old cities of Europe. In the 
face of history it is a folly almost criminal to allow narrow and crooked 
streets to be laid down and insanitary houses to be erected, or to permit the 
supply of gas or water to be undertaken by private companies. And a 
public park may be got for an old song when a town is young, which fifty 
years later would cost a king’s ransom. The hundreds of millions which 
London alone has had to pay, and will yet have to pay, in shaking off 
monopolies which ought never to have existed, may very well serve as an 
object lesson to the new cities of the States. After describing the constitu- 
tion and franchises of our municipalities, Mr. Shaw explains in separate 
chapters, and in considerable detail, the chief municipal activities of 
Glasgow, Manchester, and Birmingham, while the last hundred pages of the 
work deal with the work of the London County Council. He notices the 
irksome conditions of the lodger franchise, which practically keep the un- 
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married working-man off the roll, and instances Manchester which, in 1894, 
had only 1086 lodger voters in a parliamentary roll of 64,227. The 
self-disfranchisement of the slums, owing to non-payment of rates, 
does not strike him as a misfortune, and it no doubt saves us from 
some of the dangers of American politics, where the corresponding 
class is bribed or cajoled into voting by the demagogue or party agent. 
Indeed, although Mr. Shaw is careful to ay..1 wounding the suscepti- 
bilities of his American readers, the praise which he frankly bestows on 
some features of our civil life which we have grown to regard as matters of 
course, indicate sufficiently the faults which so greatly impair the prestige 
and the efficiency of the governing bodies of American towns. That, with 
rare exceptions, town councillors serve the public without attempting to 
exploit their position for their private gain ; that in many towns there is no 
lack of men of proved capacity and experience willing to give their time and 
trouble, and content if they can aid in seeing that municipal affairs are wisely 
managed—these are facts which few persons in this country would think 
remarkable. And one can hardly hope that American civic life will make 
much advance towards the ideals suggested in this volume, until the dominion 
of the saloon-keepers and ward-bosses is shattered, and honest and capable 
citizens are willing to take the trouble of serving the city for the city’s sake. 
In his study of London municipal politics Mr. Shaw displays his sympathy 
with the programme of the “ Progressives.” He is, perhaps, somewhat more 
sanguine as to the success of the reforming party than he would have been 
if his book had been published after the last County Council elections. 
That a number of private companies should have the monopoly of water for 
the metropolis, and should make huge profits by supplying this primary 
necessary of life, may well strike a foreigner with wonder. We hope he is 
right in saying that “ public control of London’s water is, of course, only a 
question of time.” The book, as a whole, is thoroughly worth reading. It 
is marked throughout by an openness of mind, and a freedom from national 
prejudice, not by any means universal in works by Americans about Great 
Britain. 


The Law’s Lumber Room. By Francis Wart. London: Tue Bopiey 
Heap. 


In this little book the author discusses, in a pleasant and popular way, 
some interesting legal antiquities. The essays appeared originally in the 
National Observer. They treat, inter alia, of Benefit of Clergy, Peine Forte 
et Dure, Deodands, Sanctuary, Wages of Battle, the Custom of the Manor, 
and the Press Gang. A great deal of the learning upon the early institu- 
tions of the law is buried away in tomes so forbidding that few have the 
courage to look into them. Mr. Watt’s book, though popular in treatment, 
is well and carefully written, and can be heartily commended both to lawyers 
and laymen. 
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Recollections of Lord Coleridge. By W. P. Fisupack. Indianapolis and 
Kansas City. Tae Bowen Merritt Co., Publishers, 1895. 

This little book is a well meant and kindly record of the slight personal 
acquaintance which an American lawyer had with the late Lord Coleridge, 
and of some conversations at Coleridge’s dinner table. Mr. Fishback rates 
Coleridge higher than either the profession or the British public did, and he 
gracefully acknowledges the courtesy which the Bench in this country is 
always ready to extend to foreign lawyers. The book contains one good 
story about Macready’s fencing capacity ; and in an appendix is printed the 
speech made by Coleridge when a bust of his friend Matthew Arnold was 
unveiled in the Baptistery of Westminster Abbey. There is also an 
interesting reference to the “Sneak-thief” lawyer of the United States—z.e., 
the attorney who puffs his business by advertising his connection and 
personal influence with certain judges. It is unfortunate that Mr. Fishback 
has published a violent letter by Coleridge about the Liberal Unionist 
party, which cannot add to his judicial reputation. 


Company Precedents for use in relation to Companies, Part II., Winding 
up Forms and Practice. Sixth Edition. By F. B. Patmer, of the 
Inner Temple, Barrister-at-law, assisted by Frank Evans, of Lincoln’s 
Inn, Barrister-at-law. London: Stevens & Sons, Limirep, 1896. 

This valuable collection of forms has been greatly enlarged, partly in 
consequence of the passing of the Winding Up Act, 1890, which does not 
apply to Scotland. In many cases the forms are copies of orders actually 
pronounced, with a reference to the decision, so that they may serve not only 
as styles but as precedents or authorities. The enormous mass of this class 
of business in England has developed and specialised the law much more 
rapidly than in Scotland. Many matters are decided by orders and rules 
which in Scotland stand only upon a very meagre practice ; and the transfer, 
under an order of March, 1892, of all winding up cases to Vaughan 

Williams J., has given additional coherency to the law of liquidation. This 

part of Mr. Palmer’s book does not, of course, contain so many original 

notes on substantive company law as Part I., but what is necessary is sup- 
plied, and the statements of the law as to debentures and debenture stock 

(pp. 370-80) and as to contributories (pp. 405-417) are good specimens of 

Mr. Palmer’s faculty for clear condensation. It has always been difficult 

for Scots lawyers to appreciate exactly the position of the “ floating charge ” 

constituted by a debenture trust, which permits mortgages and even sales 
in the ordinary course of business, and under which, even when it prohibits 
mortgages or charges in priority to the debentures, as it may competently 

do (Brunton v. Electrical Engineering Corporation (1892), 1 Ch. 434), 

such prohibition does not affect a mortgagee or purchaser who takes the 

legal estate without notice of the prohibition (English and Scottish Com- 





204 THE JURIDICAL REVIEW. 


pany v. Brunton, 1892, 2 Q.B. 700). It has been decided in Standard 
Manufacturing Company (1891), 1 Ch. 627, that the Bills of Sales Acts, 
1878 to 1882, do not apply to companies under the Act of 1862. Mr. 
Palmer properly criticises the ground of this decision, which was that 
a bill of sale by a company cannot be regarded as secret, as section 43 of the 
Act directs a register of mortgages to be kept. The meaning of section 43 
has always been a little mysterious, but two things are certain—(1) that the 
register it sets up is not open to the public; and (2) that the omission to 
register is not fatal to the validity of the mortgage ( Wright v. Horton, 12 Ap. 
Cas. 371). One would therefore suppose that the evil or danger, against 
which the Bills of Sales Acts were directed, existed in full force in the case 
of registered companies, so far as their mortgages over chattels are concerned. 
Debentures are also, of course, protected by the ordinary doctrine of equity 
that an agreement to give security is treated as a security, or equitable 
mortgage, even where the debentures themselves are void as such (Queens- 
land Land and Coal Company, 1894, 3 Ch. 181). 

In his discussion of contributories, Mr. Palmer refers to the cases, in 
which, under the law laid down in Burkinshaw y. Nicholls, 3 Ap. Cas, 
1016, transferees of shares issued as fully paid up, but under which a 
liability to pay cash exists in respect of the failure to file an agreement, 
have endeavoured to defend themselves by estoppel—z.e., that they relied on 
the company’s certificate bearing that the shares were paid up. We share 
Mr. Palmer’s doubt whether in any of these cases there was as matter of 
fact any real reliance or acting on the certificate sufficient to create an 
estoppel, Parbury’s Case, W.N. (1895) 142 seems to be one of the latest 
cases, As to the rectification of the register by the Court in such cases, 
with a view to give an opportunity to file the contract (a case which has 
occurred now and then in Scotland), the latest case is Re Preservation 
Syndicate (1895), 2 Ch. 768. Mr. Palmer rightly says that the precedent of 
Hartley (10 Ch. 157), where the directors rectified the register without 
going to the Court, and this was upheld in a subsequent liquidation, “ cannot 
be acted on prudently, except under very exceptional circumstances.” Still 
such exceptional cases have occurred, and are likely to occur again. 

The recent disturbance of finance in Australia gives peculiar interest to 
Mr. Palmer’s Forms for Provisional Ancillary Liquidation and also to his 
chapter on Arrangements. In the case of the Australian banks, the order 
generally was that no steps or proceedings should be taken without the 
sanction of the Court; and in the case of Commercial Bank of Australia 
(18th May, 1893) the powers of the provisional liquidator were expressly 
limited and restricted to taking possession of, collecting and protecting the 
assets, “but not to distribute or part with the same until further order,” 
the liquidator being entitled to employ the London manager of the Company 
for anything he considered necessary. Mr. Palmer prints the text of 
several of the orders sanctioning the most important reconstruction agree- 
ments with the Australian banks. A good deal was recently said about the 
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tyrannical character of the colonial Winding Up Acts, in compelling deposi- 
tors and other creditors to accept shares in a new concern in satisfaction of 
their claims against the old. But this is a question rather of the amount or 
number of consents which should be required as a guarantee of justice. 
Under the British Arrangements Act of 1870 there is ample jurisdiction, 
where the statutory consents have been obtained, to compel a minority of 
debenture holders to give up their security and take shares. This was fully 
argued before North J. in Empire Mining Company, 44 C.D. 462, and the 
form of a scheme will be found in Alabama, New Orleans, &c., Company 
(1891), 1 Ch. 213. The real safeguard of the interests of minority creditors 
lies in the intelligent and active discretion of the Court in sanctioning such 
arrangements. The majority must vote bona fide in their character of credi- 
tors, and not with reference to ulterior interests. No scheme will be permitted 
to destroy the preferences of creditors inter se. As Bowen L.J. said in the 
last-mentioned case: “I have no doubt at all that it would be improper for 
the Court to allow an arrangement to be forced on any class of creditors, if 
the arrangement cannot reasonably be supposed by sensible business people 
to be for the benefit of that class as such, otherwise the sanction of the 
Court would be a sanction to a scheme of confiscation.” It is impossible to 
speak too highly of the ability and moral courage with which Vaughan 
Williams J. has treated the numerous difficult and painful cases that have 
come before him. We may instance his having insisted on the clause which 
appears as Form 827 (6) in Mr. Palmer’s book, to the effect that the adoption 
of a reconstruction agreement is not to bar misfeasance proceedings against 
the delinquent directors of the old company; and also his judgment in 
Krasnapolsky Company (1892), 3 Ch. 174, where he held, on the question 
whether a creditor petitioning for liquidation was entitled to proceed, where 
it was denied that he could get benefit from the liquidation, that if the 
circumstances show prima facie that an investigation into the formation or 
promotion of the company, or the issuing of the debentures or shares, is 
required, that alone is a sufficient advantage to unsecured creditors to justify 
a petition. 


Green’s Encyclopedia of the Law of Scotland. Edited by Jony 
Cuisuotm, M.A., LL.B., Advocate, and of the Middle Temple, 
Barrister-at-Law. Vol. I., Abandoning to Bankers’ Lien. LEdin- 
burgh: Witu1am Green & Sons, Law Publishers, 1896. 

This is a new departure, and most excellent in every respect. The 
learned editor does not anticipate matters by a preface; but the scheme 
obviously is to give in the form of an easily consulted book of reference an 
adequate statement of the law of Scotland, revised down to the latest date 
by a very large staff of writers specially acquainted with the subjects of 
which they respectively treat. It is recognised by the whole profession 
that such a book was required, and in a few years it will be matter for 
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wonder how we ever got along without it. The great utility of Bell’s “ Dic- 
tionary ” fairly indicates how much more useful this larger, more elaborate, 
more authoritative, but still highly practical, book will be. It is not merely 
that space permits a more systematic and intelligible treatment of the various 
subjects, though in dictionary form, but on a hundred points there were 
new chapters waiting to be written in Scots law, and old doctrines requiring 
to be revised and re-stated in the light of modern authority, and this will 
now be done by competent hands. The busy practitioner had too often to 
content himself with the text of the law as it stood fifty years ago, followed 
by a list of cases subsequently decided, but without note or comment. This 
new Encyclopedia, while it aims at clear statements of general principle, 
speaks with the voice of the last decided case on every subject. In fact, 
looking to the dates of the decisions cited, it seems probable that the most 
recent are often properly relied upon as containing an adequate reference to 
earlier decisions. The volume is one compact with learning, and, where 
necessary, titles of civil law are explained, and antiquarian matter is intro- 
duced ; but undoubtedly its leading feature is the treatment of the law as 
a living organic whole from the modern business point of view. So far does 
this practical character extend that we find (what is unusual in encyclo- 
pedias) several concise styles or precedents printed in such articles as 
Accounting, Appeal, Apprehension, Assignation, Assumption, Augmentation, 
Bail Bond, and others. The book is, of course, limited to the law of 
Scotland, but it is instructive to notice that in some of the articles, and par- 
ticularly of course in those relating to commercial law, the majority of the 
decisions cited are from the English Courts. This was inevitable, for the 
law is one and the same in the two countries, and it is only referred to here 
for the purpose of adding that in such cases (so far as can be ascertained 
from a first survey) the leading Scots decisions have not been overlooked. 
It would be premature to offer any detailed criticism on the accuracy of so large 
a book, but Mr. Chisholm’s list of authors certainly affords a valuable guarantee 
for good workmanship. The profession generally may be said to have rallied 
to his support. The Bench, the Bar, the University, the Public Departments 
have all yielded to his editorial blandishments. The Lord Justice-Clerk 
is responsible for numerous articles on Criminal Law ; Professors Rankine, 
Mackintosh, Ludovic Grant, Kirkpatrick, and Richard Brown represent the 
Universities ; busy pleaders, like Mr. E. T. Salvesen and Mr. John A. 
Spens, deal with important chapters in Maritime Law; Mr. David Dundas 
writes on Arbitration, and Mr. Campbell Lorimer undertakes the vast field 
of Company Law; Sheriffs Mackay and Henderson Begg contribute the 
learning of the Sheriff-Courts ; the Procurator of the Church of Scotland, 
the Solicitor of Inland Revenue, the Clerk of Justiciary, the Clerk of 
Teinds, the Auditor of the Court of Session, the Procurator-Fiscal of Elgin, 
discuss the technical matters appropriate to their respective offices; and 
among a host of other able writers we observe the names of the following 
specialists: —Mr. Cook and Mr. Dove Wilson (Procedure), Mr. Cullen (Bank- 
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ruptcy), Mr. Wardlaw Burnet (Private International Law), Mr. Walton 
(Matrimonial Law), Mr. Craigie (Conveyancing), and Mr. Harvey (In- 
surance). The articles contributed by Mr. A. S. D. Thomson and 
Mr. R. T. Younger may be taken as examples of the high standard 
maintained throughout the book. The task of editing an Encyclo- 
pedia of this kind, new in principle and involving the collaboration 
of so many hands, is obviously both difficult and delicate. It calls 
for a happy combination of the suwaviter in modo with the fortiter im 
ve. Mr. Chisholm is well qualified for his post. A learned lawyer and 
experienced writer himself, he has shown much skill in laying down the 
general lines of this extensive undertaking, much tact in subdividing the 
work among his numerous contributors, and much energy in producing the 
first instalment on or about “the appointed day.” It is satisfactory to learn 
that the Encyclopedia has been so well received by all branches of the legal 
profession in Scotland that its commercial success is already assured. That 
is certainly the best form in which our congratulations and thanks should 
be conveyed to the editor and to his enterprising pubiisher, Mr. Green. 
The book is an excellent specimen of Edinburgh printing. 
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Wotes on Decided Cases. 


— 


Innkeeper's Right of Retention.—An innkeeper has a lien upon a 
commercial traveller’s goods for the amount of his bill, although he knows 
that they belong to the traveller’s employer. The attempt was made, in 
Robins & Co. v. Gray [1895], 2 Q.B. 501, to refer the innkeeper’s right to 
a presumption that goods brought bya guest are his own property. But this 
view was rejected. An innkeeper does not receive a guest because his 
baggage appears to offer a good security for his bill, and he cannot turn 
away a tourist who carries only a toothpick. Moreover, although he knows 
that a piano, or a sewing-machine, which the guest brings is the property of 
another, he is none the less liable, if it be stolen or lost. In Breadwood’s 
case, 10 Ex. 417, it was held that the lien did not extend to a piano 
not brought by the guest as part of his luggage, but sent in by a dealer for 
him to play on during his stay. But this was put upon the ground, not 
perhaps very substantial, that the innkeeper would not have been bound to 
take in the piano, as it was not brought by the guest as his luggage. More 
pertinent would seem to be the inquiry whether he would have been liable 
for it, if lost or stolen. It may be that an innkeeper is not bound to 
receive goods sent in to a guest staying in his house. If, however, he 
waive this right of rejection, and take the goods into his house, is there 
any distinction between his rights and liabilities as regards these goods, and 
as regards those which the guest brought with him on his arrival? Robins 
v. Gray is much clearer, and seems covered by Robinson v. Walter, —— 
3 Bulstr. 269, where Dodderidge J. said: “‘He is not bound to examine 
who is the true owner of the horse brought to his inn; he is bound, as he 
is an innkeeper, to receive him, and, therefore, there is very great reason 
for him to retain him, until he be satisfied for his meal which he hath 
eaten.” In Scotland it might be sufficiently supported by Erskine’s state- 
ment, often cited, that the edict, Nautw, caupones, stabularii is, with some 
variations, adopted into our law” (IIT. i. 28). Pomponius says it is of 
little consequence whether the goods we put on board are ours, or another’s, 
if we have an interest in their safe custody, for, in the case of loss, it is to 
us, and not to the true owner, that the value would be paid” (D. 4, 9, 7). 4 
Scots law has not introduced the “ variation” that the innkeeper loses his ’ 
right of retention if he knew the goods were not the guest’s. 
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Jurisdiction of English Courts over Scotsmen.—A daring attempt to 
twist one of the rules of Court (rule 11 of Order xlviii. A) into conferring a 
new jurisdiction over Scotsmen who might have never crossed the Border, 
has failed. In Maclver v. G. & J. Burns [1895], 2 Ch. 630, Sir John 
Burns succeeded in vindicating his immunity, and setting aside a service. 
Although domiciled and resident in Scotland, a writ was served upon him 
in Liverpool on the ground that he carried on business there in the name 
of G. & J. Burns. The rule founded on provides “that any person carrying 
on business within the jurisdiction in a name or style other than his own 
name, may be sued in such name or style as if it were a firm name.” 
The intention was to get over the difficulty of dealing with persons who 
have an assumed or fancy name such as “ Waukenphast,” “ Black & Green, 
Teamen,” and the like. They may now be sued in the assumed name 
where the action arises out of the business. But it was never meant to 
make a foreigner liable to be sued for a personal debt, not affecting the 
partnership at all, because he was a member of a firm which had an office 
in England. The dictum of Rigby L.J.— ‘There are such differences 
between our system and theirs (z.e., the Scots) that if you find words which 
confer a jurisdiction upon our English Courts in general terms, you do not 
assume them to apply to Scotsmen when they would not be held to apply to 
foreigners,” gives the key to the construction of the orders so far as they affect us. 


Principal and Agent—Undisclosed Foreign Principal—Privity of 
Contract.—Does the law of Scotland differ from that of England as to the 
liability of a foreign principal on contracts made by his agent in this 
country? In Girvin, Roper & Company v. Monteith, 33 8.L.R. 73, the 
evidence of English lawyers was taken as to the rule in England. Lord 
Stormonth Darling was satisfied by this evidence that a presumption existed 
in that law against the credit of a foreign principal being pledged in any 
contract made by his agent in that country, and that the presumption could 
only be overcome by evidence of authority to do so. The Lord Ordinary 
was inclined to think “that the law of Scotland admits, to a very modified 
extent, the presumption which exists in England that the credit of a foreign 
principal is not pledged in a contract made by an agent at home.” For this 
suggestion that the two laws were different his lordship relied principally on 
Bennet v. Inveresk Paper Company, 18 R. 975. In the Inner House, Lord 
M‘Laren, in giving the judgment of the Court, explained Bennet’s case as 
not inconsistent with the English rule. There is certainly no case up to the 
present, in Scotland, which directly supports the rule as laid down—e.g., by 
Sir F. Pollock (‘ Contracts,” 6th Ed., p. 95): “And when the agent is 
dealing in goods for a merchant residing abroad, it is held on the ground of 
mercantile usage and convenience that without evidence of express author- 
ity to that effect, the commission agent cannot pledge his foreign con- 
stituent’s credit, and, therefore, contracts in person.” But it may be 
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doubted whether this is not stating the rule rather too strongly, even on the 
English authorities? As matter of usage, the agent for a foreign corres- 
pondent will generally be deemed to pledge his own credit, and not that of 
the foreigner. But this is merely an inference of fact, and may be rebutted 
by any evidence which shows a contrary intention. In Benmet’s case, the 
Court thought the fair view of the documents by which the agent was 
appointed, was that he was intended to pledge his principal’s credit. After 
Girvin, Roper & Company, that case must not be read as laying down that, 
when once the fact of agency is proved, the presumption is that the princi- 
pal’s credit is pledged. That depends on the nature of the appointment 
and the circumstances of the transaction. 

The fact of agency goes a very little way in shifting the presumption. 
In the case of Elbinger Actien-Gesellschaft v. Claye, L.R. 8, Q.B. 313, the 
English vendor, the managing director for the German company, who were 
the buyers, and their London agent, met in London and arranged the terms 
of the contract. Notwithstanding, it was held that the bargain was made 
with the London agent, and that the foreign company could not sue for 
breach of it. That was a strong case, and turned on its own facts, But 
there seems no reason to doubt that in Scotland, as in England, there is a 
presumption of fact that the foreign correspondent is not liable, and that 
mere proof that the agent bought for him, and was not a principal, does not 
of itself displace that presumption. 


Amendment of the Record.—The power of amending errors or defects in 
the record given by the Court of Session Act of 1868, and repeated in the 
Sheriff-Court Act of 1876, is most valuable. It is notorious that the 
technicalities of Court of Session procedure and the difficulties of correcting 
the record, when necessary to bring it into accordance with the facts and 
law of the case, were, prior to 1868, endangering the reputation and authority 
of the Supreme Court. The Act of 1868 did a great deal to introduce a new 
spirit by abolishing over-frequent revisals and reclaiming notes and, above 
all, by permitting all proper amendments to be made on terms. Amend- 
ments necessary for determining in the action the real question in contro- 
versy between the parties are in the Court of Session Act, and in the 
subsequent Sheriff-Court Reform Act made compulsory—z.e., it is directed 
by statute that such amendments “shall be made.” No one can doubt the 
wisdom and justice of rendering the one pending process available, so far 
as it can possibly extend, for doing substantial justice between the parties. 
The argument that such a power encourages hasty and slipshod pleading is 
excluded by the fact that conditions as to expenses of suitable onerosity may 
be attached to the leave to amend. A late decision of the Second Division 
upon this important provision is one which deserves reconsideration. In 
the case of Russel Hope & Co., 7th December, 1895 (33 Sc. L.R. 242), 
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the pursuers claimed damages for non-delivery of certain goods sold to them. 
The damages were claimed originally as special damages, stated under four 
heads, amounting together to more than £600. The pursuers desired to 
amend by inserting a conclusion for £300 as general damages, estimated in 
the ordinary way as the difference between the contract price and the 
market price at the time of delivery. The Court, consisting of the Lord 
Justice-Clerk and Lord Trayner, along with Lord Adam, by a majority 
refused the amendment. Lord Trayner appears to have proceeded on the 
idea that the alternative conclusion for £300 as general damages, proposed 
to be added, involved some new fund or liability not to be found in the 
original summons, and was therefore incompetent. The Lord Justice- 
Clerk, on the other hand, apparently considered that it was in the 
discretion of the Court whether to allow the amendment or not, and his 
Lordship was against amending. Surely Lord Adam who entered a strong 
dissent was right. ‘ This amendment,” said his Lordship, “is necessary for 
the purpose of determining the real question in controversy—viz., the 
amount of damages due. The amendment makes no change in the con- 
troversy between the parties. The question in controversy is as to the 
damages due for breach of contract. The only question proposed to be raised 
by the amendment is : How are the damages to be estimated?” In other 
words the pursuers desired to secure that if they could not on proof get 
special damages of £600, they should be entitled at the least, if they proved 
breach of contract, to £300 general damages. There has for some time 
been a growing doubt whether the Act of 1868 is being worked in the 
spirit in which it was passed, and in which it was originally welcomed by 
the Court and the profession. The essential aim of the Act is to get at the 
real question, to ascertain the facts and law applicable, and to secure 
judgment as directly and promptly as possible. Forms are excellent, nay 
even indispensable guides ; but before 1868, the Court was nearly strangled 
in forms. There is much delay in closing records, in hearing debates, and 
in taking proofs—all contrary to the true meaning and intent of the Act— 
and the decision now under notice threatens to deprive suitors of one of the 
most vital improvements which the Act of 1868 introduced. 


Estate-Duties—Decisions under the Finance Act, 1894.—There have 
not as yet been many decisions under the death-duty clauses of the Finance 
Act 1894, but such as there are have been concerned mainly with the 
incidence of the estate-duty as between the deceased’s general estate and 
settled property. It will be remembered that the executor is accountable 
for estate-duty on the deceased’s personal property ; that he may also pay it 
in respect of other property passing on death and under his control, in terms 
of the will; and further, he may pay it in respect of property not under 
his control, if requested by the persons accountable. The persons account- 
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able are those to whom such property passes beneficially ; persons by whom 
it is held in trust ; and persons to whom it has passed by alienation or other 
derivative title. In the case of property not passing to the executor as 
such, the person so paying estate-duty may recover a rateable part of 
it from the owner or trustees, or sell or burden the property for the 
purpose, or recover it from the person entitled to any sum charged on the 
property. 

The case of the Countess of Orford’s Executors (1896), 1 Ch. 257, was 
an illustration of the last form of the remedy. By the marriage-settlement 
of the Earl and Countess of Orford in 1841, certain monies were to be 
settled in trust, subject to the Earl’s life interest, and to be entailed on the 
sons of the marriage. No lands were actually entailed, and there was no 
male issue; and under the settlement, the trustees held the funds upon 
such trusts as the Countess should by will or codicil appoint. By codicil, 
in the events which happened, her daughter, the Duchess del Balzo, was 
appointed to £35,000 absolutely, and to the life interest of the residue, 
about £25,000, Viscount Exmouth being entitled to the contingent 
remainder. 

The Countess of Orford died in 1886, and the Earl in December, 1894, 
after the Finance Act came into operation. The settled fund passed on his 
death. The trustees of the settlement of 1841 paid estate-duty. The 
whole fund was about £100,000, but sums amounting to £40,000 formed 
a first charge, and no question arose in regard to them. The question was 
whether the Duchess, the appointee of the £35,000, should pay the estate- 
duty applicable thereto, or whether it should fall upon the residue of 
£25,000, in which Viscount Exmouth had an interest as far. 

North J. decided that it fell upon the Duchess, the beneficiary. 

It is to be observed that the executors of Countess of Orford, the donee 
of the absolute power of disposal, were not accountable, as she died before 
1894; and that the executors of the Earl were also not accountable, 
because his whole interest in, or power over, the fund ceased on his death. 
Accordingly, section 8 (4) applied, which points out the persons accountable 
for the estate-duty, where the executor of the person dying is not. The 
first person so pointed out is the beneficiary, to whom therefore liability 
really attaches. Under sections 9 (1, 4, and 5), the duty is a charge upon 
the property in respect of which it is leviable, and may be recovered from 
the owners or trustees, or raised from the property itself. Section 14 (1), 
gave the additional remedy of a right to recover “from the person entitled 
to any sum charged on such property,” words which in this case the Court 
held to apply to the Duchess’ claim to the £35,000, which was a charge 
upon the £60,000, the balance of the original fund of £100,000. 

Another case is in re Gray, 12th March, 1896, W.N. 30. There upon 
the marriage of a son in 1891, a father came under obligation in the son’s 
marriage-contract, that his executors should within six months after his 
death pay the marriage-settlement trustees £25,000, to be held upon trust. 
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The father died in 1895, and estate-duty was paid by his executors. No 
deduction in ascertaining the value of the estate was allowed, in respect of 
the debt so incurred by the father—the debt not answering the description 
given in section 7 (1a), as “incurred or created bona fide for full considera- 
tion in money or money’s worth, wholly for the deceased’s own use and 
benefit.” But the executors claimed to deduct the duty before paying the 
fund to the marriage-trustees. The claim was negatived by North J. 
The £25,000 was part of the personal property of the deceased at his death, 
and thus the executors were primarily accountable for the duty thereon ; 
and they were not entitled to relief thereof under any provision in the Act, 
and particularly sections 8, 9, and 14. The sum, or rather the estate 
from which it was payable, was not “ property which does not pass to the 
executor as such.” It was in bonis of the deceased, though required for a 
debt. (Cf Hagart’s Trustees, 10 M. (H.L.) 62 L.R., 2 Se. App. 217.) 

Again in Culverhouse, 20th March, 1896, W.N. 37, where leaseholds 
forming part of the deceased’s estate were specifically bequeathed, it was 
held by Kekewich J. that the estate-duty should be borne by the general 
estate, and not by the legatee. As leases in England pass to the executor, 
he or the estate he administers becomes accountable under the Act, 
but gets no relief, as in the case of property passing to the heir. The 
decision will not apply in Scotland, for here leases pass to the heir, not to 
the executor. 

Lastly, the case of Webber, 26th March, 1896, W.N. 38, rules by the 
judgment of North J. an important point. When a testator bequeaths 
pecuniary legacies, estate-duty falls on the general estate, not on the legacy, 
as in the case of legacy-duty. This is quite natural and proper, as estate- 
duty is the substitute for probate or inventory duty, where such was the 
incidence. But when a testator “settles” the legacy he bequeaths, that is 
puts it under a trust or settlement for behoof of the legatee, “a further 
estate-duty called settlement estate-duty ” of one per cent. is leviable. This 
is practically a fine or composition in respect of the property becoming 
“settled,” and, so to speak, enfranchises the settlement, for estate-duty is 
not again chargeable during its “‘continuance.” Is the executor paying this 
“settlement estate-duty” entitled to reclaim it by deduction or otherwise 
from the “settled” fund? North J. answers in the negative. Settle- 
ment estate-duty is, as defined in the Act, just “further estate-duty,” and 
the Act does not give any right to claim it from the fund, or the trustees, or 
beneficiaries thereof, which is not given in regard to estate-duty proper. 
At the same time it is a payment specially connected with, and for the 
benefit of the settled fund, and it is undoubtedly hard that the unsettled part 
of the deceased’s estate should have to bear a special burden applicable to 
the settled part of it. But, as the Court observed, that is an argument 
to be addressed to the legislature, not to the Court, 


J.C. L. 
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Trust — Legacy — Appropriation of Investments — Scott’s 7'rustees 
v. Scott and others, 1st November, 1895, 33 Sc. L.R. 65.—It may be 
doubted whether the law as to the appropriation of legacies is left in an 
altogether satisfactory and intelligible state by this decision, The trust- 
deed before the Court was of a simple kind. Large pecuniary legacies were 
to be paid immediately ; other large pecuniary legacies were to be retained 
and invested for certain individuals in liferent and their issue in fee, the 
fee vesting at majority or marriage. A third legacy was to be retained and 
invested for the younger children of a third individual, the income to be 
applied in their maintenance until the events specified ; and the residue of 
the estate was to be paid partly to individuals who were completely swi 
juris at the date of the truster’s death, partly to children on majority or 
marriage, and partly to a married niece in liferent and her children in fee ; 
the same declaration as to vesting being made with respect to the share of 
residue as had been previously made with respect to the pecuniary legacies. 
What happened was this: At the request of one of the liferenters the 
trustees set apart certain investments, which had been made by the truster 
and which they were entitled to retain, for the legacy of the fee; and the 
same course was taken in the case of the legacy to be invested for the 
maintenance of younger children and for ultimate payment to them ; this 
being requested by the parent, who was not himself directly interested in 
that legacy. The investments were lost by the closing of the River Plate 
Bank about a year after their appropriation, and the main question raised 
was whether such appropriation was effectual—?.e., whether the loss fell on 
the particular pecuniary legacies or on the residue of the estate. The Court 
held that the trustees had no power to make any such appropriation, and 
that the loss fell upon residue. In the opinion of Lord Trayner, who 
delivered the judgment of the Court, Lord Rutherfurd Clark being absent, 
it was apparently conceded that, in order to support an appropriation of 
legacies, it is not necessary that the trust-deed should expressly authorise 
such a thing to be done. Probably no such express power was ever given, 
although appropriations have been frequently sustained. In fact, in the 
case of Robinson v. Fraser’s Trustees, 3rd August, 1881, 8 R. (H.L.) 127, 
which was commented on and distinguished in Scott’s Trustees, there was 
no such power, and yet appropriation was sustained to the effect of holding 
that the severed investment was not liable to indemnify the trustee (who 
continued to hold all the funds) against obligations which he had incurred 
in respect of his ownership of the remainder of the trust-estate. The 
reasons which led Lord Trayner to his decision are stated to be— 
(1) the destination of the special legacies; (2) the probably remote 
date at which the residue would be distributed. There was, in point 
of fact, no destination of the legacies at all, except that the trust-deed con- 
tained the usual residuary clause ; but probably his Lordship meant that 
vesting was postponed till majority or marriage. It can hardly, however, 
be contended that an implied survivorship in a particular legacy, or the 
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existence of a residuary clause, which will carry the particular legacy, if it 
lapses, is sufficient to exclude the possibility of appropriation. It is clearly 
not so where, in the due course of trust administration, the primary division 
of residue would take place immediately on the due securing and investment 
of the particular legacies. Probably, therefore, what weighed chiefly with 
Lord Trayner in deciding Scott's T'rustees was the probability of a remote 
division of residue, From this he inferred that the truster could not have 
contemplated appropriation, and he observed that the beneficiaries were not 
in a position to demand it. The question of the right of the ° -xeficiary is 
probably the same as the question of the power of the trustee ; certainly in 
Robinson (p. 138), Lord Watson points out the difficulty of separating 
these questions. Is the probability of a remote division of residue, there- 
fore, sufficient to exclude appropriation? Lord Trayner distinguishes 
Robinson’s case upon the ground that appropriation was necessary to 
prevent undue delay in dividing the residue. It is true that in Robinson's 
case the residuary interests were immediately vested in persons sui juris, 
and that accordingly, if appropriation were legally competent, there might 
be an immediate division of residue. On the other hand, it is equally true 
that in Robinson’s case the particular legacies were not to be paid until 
majority or marriage, and apparently also not to vest until these events. 
In Robinson’s case the direction was to divide residue upon making due 
provision for the legacies ; in Scott’s T'’rs. no point of time was indicated for 
distribution. It may, therefore, be conceded that the residuary legatees in 
Robinson were plainly entitled to insist upon appropriation ; but it is not so 
clear that, if appropriation were otherwise competent, the sui juris residuary 
legatees in Scott were not entitled to insist upon an interim division of 
residue. But is this question to be solved entirely by reference to the date, 
express or implied, of distribution of residue, and to the right of the residu- 
ary legatee? The result of appropriation may often be to protect residue 
from loss which is confined to special legacies. But in other cases the result 
of non-appropriation may be to involve special legacies in loss which would 
otherwise have fallen upon residue. It is apparently on the interest of the 
special legatee to secure his portion of the fund from the general risks of 
trust administration that the right and duty of appropriation have been 
generally recognised by the English Courts. This interest would obviously 
be greatest where the period of distribution was longest delayed. On the 
other hand, where immediate distribution was expressly and imperatively 
enjoined, the necessity for appropriation would be so obvious as hardly to 
give rise to any serious question. The whole subject of appropriation has 
been treated in a clear and systematic manner by Mr. Roper in his work on 
Legacies (i. 931), where he states the principal cases for appropriation as 
follows:—(1) Where A B has a vested right to a legacy of money or stock, 
whether he is entitled to the whole or a part only of the annual produce, 
he is entitled to have that legacy separated from the bulk of the estate, 
and invested say in 3 per Cent. Consols until payment of the principal ; 
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2) the same result follows if A B has a vested life-interest in such a 

cy; (3) and also, if A B has a vested right in a legacy, subject to a life- 

est in another. There were life-renters in Scott’s case, who requested 

appropriation. On the other hand, when the legacy was payable on a 
contingent event, or at a definite period, say ten years after the truster’s 
death, and, in either case, no interest was payable in the meantime, the rule 
seems to have been established in Mr. Roper’s time that there could be no 
appropriation, because it could not be certainly known what amount of 
stock would produce the amount of the legacy, and, in such a case, it was 
the practice to order the residuary legatee to give real security. The 
English cases are also discussed by Sir E. V. Williams (Executors, ii. 
1405), who cites Lord Hardwicke as describing the system of appropria- 
tion as “done to secure the interest of every party, of course, as a common 
equity, without any suggestion of insolvency of the executor or wasting of 
the assets.” And there can be no doubt from the opinions of all the law 
Lords in Robinson’s case, that where appropriation has been properly 
carried out, the result is that the special legatee is, on the one hand, 
entitled to all the benefit accruing from a rise in the value of the stocks, and, 
on the other hand, is not entitled to have any loss or deficiency made up 
out of the general estate. There can be no community of loss or gain 
between the particular and the general estate, and neither estate is liable 
for the other. Two trusts are created instead of one, with separate funds, 
and different beneficiaries having no community of interest. And the 
reason of this is, not that distribution must proceed immediately, but 
because, whatever the date of distribution, according to the truster’s inten- 
tion provision must be made for certain legacies given to different families 
under separate purposes of the will, and necessarily payable at different 
periods of time. Lord Watson, in Robinson’s case, says: “ The trust-deed 
authorises them to lend out, upon certain securities, the foresaid legacies of 
£2000 and £7000 respectively, and those words appear to me to confer 
upon the trustees, by plain implication, a right to make the severance 
if they choose.” There were similar words in Scott's case. Why 
should it be supposed, unless the trust-deed says so, that the whole estate is 
to remain as security for particular legacies? Even where that is the 
expressed intention of the truster, there may be effective appropriation, 
with the consent of the beneficiary, though not at the discretion of the 
trustee. The case of an annuity is the most familiar of this class. It 
would rather appear that the whole subject of appropriation requires more 
deliberate consideration in Scotland. The decision in Scott’s Trustees to 
some extent overlooks the interest of the particular legatee to have his fund 
secured. The rules mentioned by Mr. Roper were stated by the Lord 
Chancellor in Robinson’s to be applicable to Scots as well as to English law. 
The appropriation of legacies is also practically convenient where these 
legacies are settled by minors before payment, and should not be discouraged 
by the Court. 
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HISTORICAL DEVELOPMENT OF SCOTS LAW. 


HE following article contains the substance of the first 
two of a short course of lectures which I recently 
delivered, at the request of the Law Faculty, in the famous 
University of Yale. It was a new and pleasing experience 
for me to find that, out of Scotland, there were persons who 
could be interested in Scottish law. The causes were not far 
to seek. Although the bulk of the law of the United States 
has been inherited from England, the Americans, in their 
new surroundings, have failed to maintain that superstitious 
reverence for English law which has been such an enemy to 
progress in the old country. They have not only modified 
it extensively by legislation, but they have modified their 
whole way of regarding it. 

A learned predecessor (Judge Dillon) in the Storr’s 
lectureship, which was the one I held at Yale, has ob- 
served that “It is a most remarkable fact that if one 
casts his eye over the map of the enlightened world he 
will find but two systems of law or jurisprudence—the one 
of England, the other of Rome.” Probably most people who 
have not been nurtured on the English common law will 
think that its importance is overestimated by this way of 
dividing the subject, but it serves to bring out the American 
position. The Americans began with the “common law,” 
and have modified it. The extent of the modification by 
State legislation has been great, and it is noteworthy in the 
two respects of its having been so frequently the precursor of 
similar legislation in England, and of its having almost invari- 
ably brought the law nearer to those laws which are founded 

VOL. VIII.—NO. 3. Q 








218 THE JURIDICAL REVIEW. 


on the Roman. But it is not this kind of modification 
which concerns me so much at present. It is the modifica- 
tion which the American lawyers have made in their way of 
regarding law. 

Sir Frederick Pollock has pointed it out already. In one of 
his lectures, he says: their lawyers have come to treat “ the 
common law itself”’—and heresy could not go farther— 
“as an ideal system to be worked out with great freedom of 
speculation and comparatively little regard to positive 
authority.” But when it came to speculation, and to con- 
sequent free examination in search of what was best, the 
attention of the Americans could not be confined to such law 
as they had inherited. As Sir Frederick further points out, 
this brought them into sympathy with Continental European 
methods, and, in particular, with their philosophical and 
historical schools of law. ‘“ We find,” says Sir Frederick, “a 
marked tendency in American authors to take a Continental 
rather than an English view of the general theory of juris- 
prudence.” The soundness of this observation has been 
questioned by some Americans, but I think there can be no 
doubt either as to its accuracy or as to its being an evidence 
of progress. Whether progress or regress, however, the 
modification of view exists, and one effect of it has been, 
that it has indirectly brought Scottish law much nearer to 
American law than to English. After nearly two centuries 
of union with England, our Jaw remains in it a hermetically 
sealed book, while in many parts of the United States 
Scottish authorities are freely quoted in the Courts, and 
Scottish law literature is amply-~sometimes very amply— 
represented in the libraries. Avciher evidence of it is 
the greatly superior readableness to a Scottish reader, of 
American over English law treatises.(4) This sympathy 








(a) As indicating in a practical way the relationships of Scottish, Continental, 
American, and English law, I may mention an experiment I once made. I took 
a set of German forms of process (those of Stein and Schmidt, Leipzig, 1890), a set 
of American forms (those adopted by the judges under the Connecticut Practice 
Act of 1879), and an English set of forms, and I tried to see how long it would 
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between American and Scottish methods of viewing law, was 
one of the reasons which led to my invitation to Yale. My 
business there was, from the standpoint of the comparative 


jurist, to tell the students of Yale something about the 


nature of the Scottish law system, and something about how 
it had come to be. 

If one had been asked at an earlier period than the 
present, what was the origin of the law of Scotland, the 
answer would probably have been a somewhat mistaken one. 
At the full tide of the Roman influence in Scotland, it was 
natural that the effect of the Roman element should be 
exaggerated. The popular view of that period is well ex- 
pressed by Sir Walter Scott, when he puts into the mouth of 
the worthy Alexander Fairford, “‘ Writer to His Majesty’s 
Signet.”—supposed to portray his own father—the question : 
“Ts not the foundation of our municipal law the ancient 
code of the Roman empire, devised at a time when it was 
so much renowned for its civil polity and wisdom?” Sir 
Walter had far too much antiquarian and historic lore to 
believe himself in the view the question suggests, but he was 
representing the popular belief of the legal profession at the 
time, and to any one who was then content with a superficial 
view of the Scottish law of the day—say the latter half of 
the last century—it would well represent itself as accurate. 
But no such simple explanation will suffice. Beneath the 
surface gloss of Roman law, which then overlay the whole, 
and between the large fragments of Roman law which filled 
in all the interstices, there were other fragments in the fabric 
which betrayed a very different origin. 

The history vf the growth of the law of Scotland may be 
divided into three periods, which may be designed with 
sufficient accuracy for the present purpose as the pre-Roman, 
the Roman and the post-Roman. The first period would 
extend from the earliest historic times to the beginning of 





take me to adapt them to Scottish practice. The German forms needed almost 
no change. The American forms I could adapt, with a little more difficulty. Of 
the English forms I could make next to nothing. 
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the sixteenth century—some five, or at most six centuries ; 
the next would contain the following three centuries—that 
is, the sixteenth, seventeenth and eighteenth centuries ; and 
the last, the current century. But none of the designations 
are strictly accurate. Shortly after the first revival of Roman 
law at Bologna in the eleventh century we began to adopt it, 
and isolated portions were gradually added from time to time 
to our system. But these additions hardly affected its general 
structure, and it was not till the second revival of Roman 
law, which accompanied and was part of the general revival 
of letters of the sixteenth century, that the flood of it came 
which changed the whole face of our jurisprudence. Neither 
is it strictly correct to speak of the second period as ex- 
clusively Roman, for during it rules existed and decisions 
were given which Roman Jaw alone would not justify. Nor 
can the present century be altogether regarded as if the 
Roman law had passed. It is true that texts from the 
Pandects are seldom quoted now in the Courts, and that 
the works of the civilians are seldom disturbed on the shelves 
of the libraries, but a whole mass of Roman doctrine has been 
so embodied in our law that its influence must remain so long 
as the law itself exists. 

Beginning with the first period, it may again be sub- 
divided into two, the one of which may be described as a 
period of formation, and the other a period of development. 
During the first part, which may be taken to have ended 
with the success of the War of Independence in 1314, the 
materials of which early Scottish law was formed were being 
collected. During the second part of the period those 
materials were being, to some extent, harmonised and 
arranged. 

The key to the origin of the law of Scotland is to be 
sought in the ethnography of the country. Writing in the 
middle of the twelfth century, shortly after the bulk of the 
immigrations had ended, to the inhabitants of what was then 
and is now called Scotland, Malcolm IV., known in history as 
Malcolm the Maiden, addresses his subjects as Francs, Angles, 
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Scots and Gallovidians. Strange, indeed, as this order and 
nomenclature must now sound to one who hears it for the 
first time, Malcolm did not in his recital exhaust the list of 
the various peoples who inhabited his kingdom. ‘There were 
other two who, like those already named, still had distinct 
languages, and to some extent still had distinct localities, 
whom he failec. to name—our old friends the Picts, and the 
Scandinavians. Of these six races, it is only the two first 
named are important from the legal point of view. None of 
the last four have left a trace on the law. The Picts have 
disappeared so thoroughly that any trace of them of any kind 
is next to impossible to discover. The Scandinavians on the 
mainland of Scotland had amalgamated so thoroughly with 
the Angles and Scots among whom they lived that their special 
institutions seem to have been absorbed; and of old Norse 
law it may, I think, safely enough be said that we have none. 
It is much more surprising that we have in cur system no 
surviving trace which we can with the least certainty call 
Celtic. Of the Gallovidians, or lowland or British Celts, and 
more particularly of the Scots, or highland Celts, one might 
have expected from the admixture of their blood in the 
nation, and from their influence in other respects, that traces 
would have been left on the law of the country. The Celtic 
Scots were the ancestors in the male line of our kings; they 
gave the name to the country ; they were a cultivated, poetic, 
civilised race, Christian long before our Anglo-Saxon ancestors. 
It is probably to the large admixture of Celtic blood with 
Germanic—so large that the lowland Celts were altogether 
absorbed, and the pure highland Celts reduced to possessing 
only the kernel of their former territories—that we owe the 
perfervidum ingenium which has carried our name, such as 
it is, over the inhabited world. These things make it almost 
inexplicable that distinct traces of Celtic law are not to be 
found. Yet so it is. Down to the fourteenth century certain 
“Leges inter Brettos et Scottos” seem to have continued to 
have a recognised extra-judicial force in criminal matters— 
possibly as regulating the terms on which blood feuds might 
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be settled without loss of popular estimation, but they were 
rude and barbarous in the extreme, and have long since dis- 
appeared. For any other sign it is necessary to go much 
further back—namely, to the first half of the eleventh cen- 
tury. In the dispute about the succession to the throne 
between Macbeth and Duncan and their respective followers 
we can see that the claim of the former was founded on old 
Celtic law, while the claim of the latter was founded on the 
law of the Anglo-Saxon. Celtic law seems, indeed, to have 
disappeared as thoroughly as if it had never existed. It is 
to the Francs and the Angles that we owe the foundations of 
our law, and to them in unequal proportions. 

It hardly needs to be explained that when Malcolm spoke 
of Angles and Francs, he was speaking in the cultivated lan- 
guage of his day, and meant the Anglo-Saxon and Norman 
elements of the population. As the Normans, though power- 
ful enough, were much smaller in point of number, and were 
the latest comers, I shall deal firstly with the Anglo-Saxons. 
Malcolm’s designation of them as Angles was much more 
accurate than he probably knew. Long prior to the consoli- 
dation of modern Scotland, the Anglian tribes had settled 
along the Eastern Coasts of Britain from the Firth of Forth 
almost to the Thames. ‘To these had been added from time 
to time Friesians and Jutes, and probably also Danes, but no 
distinction among these races seems to have survived. It is 
curious that though these Germanic settlers were known to 
their Celtic neighbours as Saxons, the purely Saxon race, 
as distinguished from the Anglian, seems never to have had 
any footing in Scotland. but it is not worth our while now 
to make any distinction, ‘The institutions of Angle and of 
Saxon were so much alike, that for practical purposes such 
as the present their laws may be taken to have been the same. 

When in the beginning of the eleventh century, the part 
of Northumbria which lay to the north of the ‘Tweed was 
broken off from the rest, and came—after the battle of 
Carham in 1018—under the rule of the kings of the Scots, 
subjects were acquired who were soon destined to be masters. 
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The then King Malcolm II., known as Malcolm M‘Kenneth, 
was a Scot of the time, that is, a pure Celt, and he held his 
capital at Scone. The next king, his grandson Duncan, was 
probably also of pure Celtic blood, but he was the last. He 
married a sister of the Earl of Northumbria, and from his 
time onward the Scottish kings successively married women 
of Anglo-Saxon and Norman blood, till, when his direct 
descendant, Margaret the maiden of Norway, succeeded in 
1285, the trace of Celtic blood in her veins was so attenuated 
as to have no name by which it could be expressed. (qa) 
And just as the Scottish kings had been led to intermarry 
into the princely and royal families in England, so had the 
Scottish nobles intermarried with the families of the English 
nobility till their connection also with the old race was 
merely nominal. In cultivated circles the Celtic language 
was abandoned, and replaced by an Anglo-Saxon dialect, or 
by Norman French. At an early date—probably before the 
Norman Conquest of England—the Anglo-Saxon races had 
begun to cross the Firth of Forth, or “ Mare Scotticum,” 
which had once separated them from the Celtic Scots, and 
by the end of the twelfth century their towns and thaneships 
had covered the whole of the country which lay between the 
sea and the mountains as far northwards as Inverness. In the 
south of Scotland Anglo-Saxon races extended—absorbing as 
they went the older populations—from the East Coast across 
the whole breadth of the Island. On the north and west, 
the true Scots or Celts were again hemmed in by Scandi- 
navians. In the end the true Scots of pure Celtic blood 
came to be confined to the central highland districts. In the 
end also it was forgotten that they were the founders of the 
monarchy, and once the dominant race. Their very name 
was usurped by those Anglo-Saxous who, on the north of the 
Tweed, preferring independence and the mastery of the dis- 
trict, to obedience to the English kings, had to find some 
name to distinguish themselves from those of the same race 








(a) The proportion was 1 in 128, 
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and language to the south of the Tweed. Hence the northern 
Anglo-Saxons called themselves Scotch, and the true Scots, 
whom they had supplanted, came in time to be spoken of by 
their historians as the ‘‘Montani, gens ferox, intestina semper 
gaudens seditione.” The mixed race which called itself 
Scottish, was thus mainly composed of Germanic races, 
though it had a very considerable admixture of Celtic blood. 
Language and institutions do not mingle so easily as races, 
and they remained purely Germanic. 

At a first glance it would be easy to over-estimate the 
Norman influence in Scotland. Inter-marriages between the 
original nobility and the Norman invaders of England were 
frequent, and many of the invaders had come by invitation 
to Scotland, where grants of lands and of offices had been 
conferred upon them. For the period of more than two 
centuries, which passed between their conquest of England, 
and their attempts to conquer Scotland, the Normans had 
been to the Scotch the example of all that was bold, success- 
ful, and chivalrous—of a people to be emulated in war, and 
imitated in peace. But though the Normans were high in 
estimation at the Scottish Court—it will be observed that 
Malcolm the Maiden in his recital gave them the first 
place—their numbers remained few, and they were unpopular 
both with the Anglo-Saxon and the Celtic elements of the 
general population. Probably the admixture of Norman 
blood was insufficient to produce any effect on the race. 
Their great influence on Scottish Law was due to their 
having adopted from the Franks the Lombard Feudal Law, 
which was the model land law of the early middle ages, and 
to our having taken our form of the feudal system mainly 
from them. Thus the two sources, where we are to look for 
early Scottish law, are the laws of the Normans and the 
Anglo-Saxons. 

Although the present territory of Scotland may be said 
(generally speaking), to have been under one king, from the 
battle of Carham in 1018, downwards, it was not till the 
close of the War of Independence in 1314, that the country 
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can be said to have been at all well-welded together. The 
beginning of the fourteenth century may be taken as the 
period by which all the materials of the early Scottish law 
had been collected. In the beginning of that century we 
may take it as certain, that the great bulk of the law was of 
native growth. We are now prepared for the conclusion 
that at the beginning of the fourteenth century, there must 
have been a great similarity between the laws of England 
and Scotland. This conclusion, though of paramount im- 
portance as it seems to me, in our legal history is often lost 
sight of. ‘The principal writers on Scottish law seem to be 
quite unconscious of it. Why they seem to be so, it is 
difficult to say. Possibly they knew the fact well enough, 
but thought it of little consequence. Of the fact they could 
indeed hardly have been really ignorant. The conclusion 
that the laws of England and Scotland were once almost 
identical, is an obvious one. It was enunciated by Lord 
Kames, even when we were at the height of the Roman 
influence, and it was known also to Bankton. The other 
writers not failing to recognise the existence of elements in 
our law, no ways connected with the Roman law, usually 
speak of them, simply as “ the customs of Scotland.” 
Although we have not many documents which throw 
light on our law at its early stages, we have fortunately 
suflicient :—firstly, to show us generally what of it we got 
from the Anglo-Saxon source ; secondly, what came through 
the Norman ; and thirdly, to prove conclusively the similarity 
with England. Our earliest legal manuscripts do not differ 
materially in their age, being all from the fourteenth century. 
It is from internal evidence that we can judge of the re- 
spective ages and origin of the laws they embody. Judged 
of in this way, the oldest legal fragment of any size which 
we have, is the one known as the ‘ Laws of the Four 
Boroughs,” and its origin is clearly Anglo-Saxon. The four 
burghs were the leading burghs of Scottish Northumbria, 
and were situated at its four corners—Edinburgh, Stirling, 
Roxburgh, and Berwick. From internal evidence, we see 
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further that the laws were not the laws of these burghs alone, 
but were those of all the towns in Scotland, where the 
Anglo-Saxon race prevailed. Thus Aberdeen and Perth 
owned their sway, and in fact they seem to have been the 
laws of all those numerous privileged burghs, which were 
known afterwards as “ Royal” burghs, from the circumstance 
of their having had their ancient privileges confirmed to 
them by Royal Charters. It is not difficult to see that these 
burghs were Anglo-Saxon settlements, with privileges going 
back to the pre-Norman period. These burgh laws we know, 
moreover, were largely the same as those prevailing in the 
English burghs, notably in Northumbria. The manuscripts 
bear that the laws were made in Newcastle-on-Tyne, and 
we have evidence that when points of ditticulty arose, the 
Scottish burghs consulted the English as to what their law 
should be. A report is still extant which Henry the Second, 
towards the end of the twelfth century, caused to be made 
concerning the customs which prevailed in the time of Henry 
the First, about the beginning of it. Although the Scottish 
manuscripts contain a great many more provisions than the 
English report does, both betray the same origin. The first 
twenty clauses in both are indeed the same. Now as customs 
are long in growing, and as the English boroughs remained 
thoroughly Anglo-Saxon, for long after the Norman Conquest, 
we have no difliculty in coming to the conclusion, that we 
have here something, which though it may have been greatly 
modified, may give us a glimpse at least of what law pre- 
vailed before the Normans made their way into the country. 
Be it remembered that the Anglo-Saxon settlements in Scot- 
land preceded the advent of the Normans by more than four 
centuries, and were bound to be firmly rooted. 

The laws of the four burghs have been handed down to us 
in Latin, and in the dialect of Middle English which is often 
called Lowland Scotch. It is difficult to say with certainty 
which is the older version. As matters at present stand, the 
Latin looks the older, and has probably suffered the least 
change since it was written down by its monkish clerk. 
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Whether the vernacular version is a translation from it, or 
a modification of an original Anglo-Saxon text, is not clear ; 
the probability is that it is the former, though it is not easy 
to say. It contains many Anglo-Saxon words—mostly | am 
informed of Anglian origin—which have now dropped out of 
use, even in Scotland, where archaic Anglo-Saxon expressions 
are still much more current than in England. It is easy to 
see also from the way in which the words and styles vary, 
that parts of the text ave much older than others. There 
have been many additions and insertions. These are plainly 
enough due to Norman or feudal influences. When it is 
remembered that the earliest date at which any kind of 
manuscript of the laws could have been made out, was at 
least a century after Norman ideas were in fashion ; and that 
these ideas had worked for at least another century before 
the existing manuscripts were written down, it is plain that 
we must expect to have many marks of Norman influence, 
and expect to have difficulty in unearthing the original 
Anglo-Saxon element. The value for our purpose is greatly 
diminished by another circumstance. The bulk of the 
“Laws” consists of mere burgh regulations upon adminis- 
trative points, and it is only incidentally that we come upon 
points of public or private law. What we do come upon is, 
fortunately, instructive. 

In public law we find that the government of the burghs 
was thoroughly democratic. There is no trace of feudalism, 
and little mention even of royal authority. The govern- 
ment is vested in the hands of aldermen, under the burgh 
grieve, all elected by the burgesses, who alone have the 
power of admitting to the rights of citizenship. The sole 
test of citizenship is that the burgess shall, within a year and 
day of his admission, have a plot of land within the burgh, 
upon which he shall have a house erected. The elected 
magistrates were the sole judges in all civil causes. The 
burgh grieve, it is needless to say, was the counterpart of 
the shire grieve, afterwards the sheriff, and remnants 
of the ample jurisdiction which he and the aldermen 
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exercised, were in use within the memory of many living 
persons, and are still competent. It is at least a fair surmise 
that they were also originally sole judges in criminal 
matters, for the most of the criminal jurisdiction was in the 
fourteenth century still theirs, and what belonged to the 
Crown seems to have come in by way of exception. The 
burghs seemed to have formed something like a Hanseatic 
league among themselves, possessing a sort of appeal Court, 
known as the Court of the Four Burghs, which continued to 
exercise jurisdiction so late as the fourteenth century. The 
law of process is of the rudest kind. Of the Norman system 
of brieves there is no trace. Neither is there any mention 
of juries, though certain persons called ‘law halders” are 
mentioned, and there is mention also of compurgators. 
Process seems to have been mainly verbal, beginning with 
the apprehension of the defender, and the haling of him 
before the magistrate, or the taking from him of a “ pund” 
or pledge, and the bringing of it into Court. From a 
stranger, or “ upland man” as he is called in the laws, the 
pledge could be taken without a warrant; from a fellow 
burgess it could be taken only with leave of the burgh 
grieve. 

In private law, the most important references are those 
bearing on the ownership of land, on prescription, and on 
succession. The whole system of land ownership is allodial. 
There is only one reference to “tenure” of land, and then it 
is used as a modern lawyer would use it, as equivalent 
to ownership. Of the feudal idea, that a subject could never 
have the property in land, and was limited to a life-tenancy 
of it, there is absolutely no trace. Of feudal casualties it 
follows there is equally no trace. Land is looked on as 
equivalent to a chattel which, when it can be sold at all, 
can be sold or let on fixed or perpetual lease, with or 
without right of pre-emption on re-sale or transference, as 
the parties might agree. ‘The transference was effected 
without writing, in the presence of twelve men called as 
witnesses, and,—from what is evidently an interpolation made 
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to meet later ideas,—it is immaterial whether the magistrates 
or their officers were or were not present. In this system 
we have evidently the origin of what was known, both in 
England and Scotland in feudal times, as burgage tenure. 
The substance of that tenure was always allodial, and all 
it ever had acquired of feudalism was a mere surface varnish. 
Land, however, was not always saleable. Inherited land 
could be sold or given in wadset only by reason of poverty, 
and when it was sold, either by the owner or the creditor, 
the first offer had to be made to the owners’ kin. When 
land was let on perpetual lease, and the tenant was unable 
to pay the rent, the original owner, or his heirs, were 
entitled to the first chance of purchasing. When land had 
for any reason ceased to be inherited land, the owner had 
free power of disposal as he pleased. Naturally, in every 
case of sale, there was the limitation that the land could be 
sold to a burgess only. All these provisions point to a land 
system of extreme simplicity, there being little worthy of 
remark except the existence of a right of pre-emption (jus 
protimesios) of a kind which elsewhere in Europe played a 
greater part. The provisions have more analogy with the 
law believed to have prevailed among the Anglo-Saxons in 
the earliest times in their old Germanic home, than with the 
much more complicated system of land law which prevailed 
in pre-Norman England. 

The provisions as to the law of prescription are in like 
manner noteworthy only as showing the great antiquity of 
the early portions of the laws of the four burghs. In pre- 
scription it would be absurd to look at an early time, among 
arude people, for any trace of the negative. It is only the 
positive which we can expect to meet, and we here find it in 
its earliest and rudest form, that in which peaceful possession 
for a very short period gives a title. Thus he who has peace- 
fully possessed immoveable property for a year and a day 
cannot have his title challenged ; and a thrall, who for that 
time has been admitted burgess and lived in the burgh 
without claim, shall afterwards be free. From these it is 
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safe to infer that the positive prescriptive period for all other 
property could not be longer. This positive prescription for 
vear and day has its analogue in the usucapion of similar 
length in the early Roman law, but it could hardly have come 
to us from a Roman source, as its importance had vanished 
from that law before it could have come in contact with 
us or with any Germanic source. As it was known in the 
original German home of the Anglo-Saxon race, it is possible 
it was an original custom common to all the Aryans. In any 
case it must have come from Germany to us. ‘The reader 
will be able to recall in our law many instances of its appli- 
cation to other cases than those of which accident has 
preserved to us evidence in the laws of the Four Burghs. 

In the law of succession there are provisions both as 
to moveables and immoveables. Probably in Scottish Nor- 
thumbria, as originally in the early Germanic time in Ger- 
many, there was no distinction in succession between those 
two kinds of property. But seemingly the distinction had 
begun to establish itself, and even some favour to be given 
to primogeniture. The special provisions as to immoveables 
in burghs naturally concern houses chiefly. The eldest son 
in any case got the head house, and the widow a portion of 
it. Provisions are made in certain cases for division of 
houses, if more than one, among the children. The right 
of a burgess in the burgh lands probably followed the 
ordinary law as to the partition of lands which were not 
in burgh. Outwith burgh, it is reasonable to believe, from 
what we know from other sources, that the Anglo-Saxon 
settlers owned their land on what was afterwards called the 
“soccage tenure,” which long survived the introduction of 
feudalism, and under which the land was equally divided 
among the sons,(a) the daughters getting no share except 


(a) The division of land in those days was probably an easier matter than it 
now is. The burgh lands were certainly cultivated in common, and so probably 
were most of the other lands, The division, therefore, would be by runrig, and 
down as late as the sixteenth century, division seems to have been ordinarily, if 
not universally, in this way. Division of land in Scotland into separate lots is 
comparatively modern. 
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upon the failure of sons, in which case they shared equally. 
This system probably depended upon the position of women 
in all the Teutonic communities. So long as they were 
unmarried, if their father lived, or if there was any one living 
who represented him, they depended on him, and he was 
bound to support them. When they married they went to 
their husband’s family. It does not distinctly appear that 
the widow had any rights in the land other than her share 
of the head house, and with it she would have her right to 
aliment. There is no trace of terce. Courtesy, in one of 
the later laws, in what is most probably an addition in the 
Norman times, is exactly described though it is not named. 
The power to bequeath land by will, it is plain, did not 
exist. The question which, long after the Norman period, 
arose as to the validity of death-bed alienations would not 
have arisen had testing on land been permitted, and the 
reader will remember how recent it is that the only way in 
which a bequest of land could be made was by simulating 
the form of a transfer iter vivos. 

In moveabie succession we find one of the most interesting 
provisions. There is distinct mention of the tripartite division 
(still existing in Scotland), whereby, when a father died leaving 
widow and children, one-third of the goods went to the widow, 
one-third was divided among the children—whether sons or 
daughters—and one-third might be bequeathed by will— 
the dead’s part. ‘This division, however, was much older in 
Anglo-Saxon Scotland than the oldest date to which we have 
any right to assign the earliest part of the written burgh laws, 
and it existed widely in other Germanic races. Possibly it 
applied at an early date with us, as it did in other places, 
both to immoveables and moveables. The earliest authentic 
trace of it with us is in the often quoted passage of Bede, written 
about the end of the eighth century. Speaking of the customs 
of Northumbria (which it will be remembered then included 
Scotland to the Firth of Forth), Bede mentions a case of 
succession in the following terms: “ Omnem quam possederat 
substantiam in tres divisit portiones, e quibus unam conjugi, 
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alteram filiis tradidit, tertiam sibi ipse retentans statim 
pauperibus distribuit.” The Saxon version has in place of 
the words “sibi ipse retentans,” words signifying “ which 
belonged to him.” Somner, who quotes this passage, remarks 
on it: “The third part is there said to belong to him, plainly 
insinuating that the other two as rightly appertained to his 
wife and children, each of them a third. But withal, observe 
that this is the act of an housekeeper in the province or region 
of Northumberland, . . . and such a testimony indeed it is as 
makes much (I confesse) for the antiquity of that custom yet 
[A.D. 1660] surviving and current in these northern quarters 
of the kingdom.”(a) As is well known, the custom of the 
province of York recognised the tripartite division of move- 
ables down to a somewhat later date than that at which 
Somner wrote, namely, till 1692.(>) Alongside of the 
tripartite division we have evidence of the dual division, 
according as either widow or children were awanting. 

The passage of Bede leaves points unsettled. “ Sub- 
stantia” would include more naturally than exclude land ; 
and filii, though sometimes used for descendants, more 
naturally means sons. Possibly the law which was subse- 
quently elaborated into the doctrine of “‘communio bonorum,” 
at one time regulated in Anglian Britain, as it certainly did 
in many places elsewhere, both land and goods, and possibly 
the preference of sons to daughters, which was unquestion- 
ably made at a late stage in land, was once universal. But, 
be these things as they may, this much is certain, that in 
Anglo-Saxon Scotland the division of the succession into 
widow’s part, bairns’ part, and dead’s part existed from the 
earliest historic times, and that it has survived with us, 
though it has died out in England. I perhaps anticipate a 
little if I remark in passing that its survival in Scotland is 
due to the care which the canon and the civil law ever had 





(a) See Ernest Young’s essay on “ Anglo-Saxon Family Law.” 
(b) The system prevailed in the city of London till 1724. It is described in 
Pollock and Maitland’s “ History of English Law,” vol. ii., ¢. vi. sec. 3, in words 
which make it almost exactly the same with our law as it stood prior to 1855, 
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for the rights of women and children, and its extinction in 
England to the overweening importance which feudal ideas 
attached to the head of the house. 

The views taken of the origin and explanation of the 
custom described by Bede vary. So far as I am able to 
judge, the view usually taken is erroneous. Both views start 
from the common ground that at the earliest stage the father 
had no power of testing. After he was dead his power as 
owner was gone. His property belonged to the survivors of 
his family, and his directions as to its disposal by them were 
mere pious wishes which they might or might not respect. 
Misled, as I think, by the analogy of what happened in 
Rome, the ordinary view is that after this stage there followed 
one during which the pater familias might dispose by will as 
he liked of his property. Then it is supposed that the inde- 
feasible portions of wife and child were in a third stage either 
the creatures of legislation or the growth of custom. Of the 
existence of the intermediate stage among the Teutonic 
nations, it seems to me that there is a total lack of evidence. 
I doubt greatly if the power to test had ever among the 
Anglo-Saxons extended beyond the dead’s part, and it seems 
to me probable that the right to test on it was an innovation 
brought in by the clergy in order that the deceased might 
have some power of doing something which should benefit 
himself beyond the grave and themselves on this side of it. It 
will be noticed that Bede speaks of the dead’s part being 
immediately distributed by him among the poor. Long 
afterwards we have evidence that if the deceased did not give 
it in legacies it was the duty of the executors to distribute it 
for pious uses, a duty which they seem to have performed 
ultimately by keeping it to themselves (see 1617, c. 14). 
The notion of a succession opening never apparently enters 
the Northern mind. Widow, children and executors take 
possession of the deceased’s property as owners, never accord- 
ing to Northern ideas as representatives of the deceased. 
You will search early Germanic laws in vain for the notion of 
representation, passive or active, singular or universal. When 
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it became necessary afterwards in more metaphysical times to 
have some theory, the fiction was that under the communio 
bonorum the successors took their shares as at the division of 
the funds of a partnership which a death had dissolved, but 
in the earliest times they took rather as finders taking dere- 
lict property. The property is theirs, the two former—widow 
and children—doing with it as they chose, the latter—the 
executors—taking it subject only to the duty of complying 
with such directions as the deceased had given or was sup- 
posed to have given. It seems to me that the indefeasible 
portions are a remnant of the law which altogether pro- 
hibited testing in succession, and that the power to test on 
the dead’s part was a concession to the more modern notion 
that the power of a man to do what he liked with his own 
survived his death. Whatever be the history of the law 
prior to Bede’s time, it is interesting to know from him and 
from the laws of the Four Burghs as well as from later 
documents that we can claim for our (now peculiar) law of 
moveable succession an unbroken continuity of more than a 
thousand years. 

I have exhausted the important and obvious indications 
on the subject of private law given by the laws of the Four 
Burghs, and J think they show sufficiently the general nature 
of the system. Any distinct trace of Roman law is awanting. 
There are analogies with it, but they are as explainable by what 
is common to the Aryan races as by the influence of Rome. 
Whatever may have been the case in England, where the 
Roman domination was more thorough and continuous, there 
is no trace of Roman law having come to Scotland till it 
came from the schools of Bologna. The kernel of the laws of 
the Four Burghs is the Anglo-Saxon law which prevailed in 
Northumbria, from Forth to Humber, for the four centuries 
prior to the Norman Conquest. When Northern Northumbria 
fell, nearly half a century before that event, to Scotland, its 
inhabitants had no reason to change their laws, as they 
speedily became the dominant race in the northern end of 
the isle—the “mare Scotticum” being no longer their 
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boundary—and they carried as they advanced their law 
and language with them till the Celtic Scots were confined 
within the highland line. Traces that at this time the Celtic 
Scots still retained peculiar laws are abundant, but though 
the Anglo-Saxons in Scotland recognised the right of the 
others to observe them, they themselves would have none of 
them. 

Although Scotland was always successful in preventing 
itself from being conquered as England was by the Normans, 
it by no means escaped the Norman influence. That there 
was absolutely nothing analogous to feudal law and feudal 
tenure in Scotiand, prior to the Norman Conquest of England, 
it is impossible to affirm. In many Teutonic countries there 
must have existed some feudal customs long before the feudal 
law became a recognised system. But after the Normans 
had adopted from the Franks the feudal system of Lombardy, 
and had brought it to England, they gave an irresistible 
impulse to its introduction into Scotland. It worked along 
with the spirit of the age. The Norman conquest of 
England was contemporary with the revival of the study 
of law. Side by side with the revived civil law, the feudal 
law was taught in Bologna. Whencesoever the Lombards 
got their idea of the land belonging to the king, and being 
held by subjects only as his tenants; whether they derived 
it from an acquaintance with the theory on which provincial 
Jand was held under the Empire, or whether it was original, 
it suited the spirit of the times, for it lent itself admirably to 
the organisation of the State on a military basis. ‘The 
“Libri de Feudis,” new disregarded, were the text-books 
from which, in every opening University in Europe, the 
professors lectured on land rights. Add to this the example 
of Norman England. For more than two centuries after the 
Norman Conquest, till the persistent attacks on the inde- 
pendence of the country made the very name of Norman and 
of England to be hated, the Normans had been admired, 
imitated, cultivated. The laws attributed to Maleclm 
Mackenneth written long—probably two centuries—after his 
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time, show well what the theory had become. Their preface 
runs: “And he [the king] gaif all the land in the kinryk 
of Scotland till his men, and nocht held till himself bot the 
king’s dignity and the mute hill of Scone.” The tradition 
here embodied recognised him rightly as the founder of Scot- 
land, and associated him truly with his old capital of Scone, 
though the capital had twice been changed since. Otherwise, 
of course, the narrative is pure myth; but it shows how 
thoroughly the feudal theory had established itself. Out- 
side the burghs, the feudal system was everywhere triumph- 
ant, and that usually in the form in which the Normans 
adopted it. The ideas were clothed in the Norman language, 
which was the fashionable language of the day. Hence 
came in the system of primogeniture, and tenure for military 
service—the system by which every one was merely the 
tenant or vassal of some over-lord or superior in the land, 
till the highest over-lord held of the king; by which sale 
by a vassal was prohibited ; by which, at each vassal’s death, 
his tenancy ended in favour of his superior; by which the 
tenancy was renewed only as matter of favour, on condition 
that the superior should be the guardian of a minor or 
female successor; and that fines or casualties, often of heavy 
amounts, should be payable on the renewal of the investiture. 
With the Norman influence came also the brieve system, by 
which, on the theory that the king was the fountain of 
justice, the powers of the old Courts of the Anglo-Saxon 
times were curtailed in favour of new Courts directly repre- 
senting the kingly authority. With it came the jury 
system; with it came also the charter system, by which 
all rights of any peculiar kind were considered as being 
held only by the king’s favour. So exalted was the notion 
of the king’s power that he, and those authorised by him, 
could even change the conditions of men. The highest 
point of the Norman influence in Scotland was reached in 
1305 when Edward the First, successful for the time, issued 
his famous “ Ordonnance pour le gouvernement d’Eccosse.” 
With Bannockburn in 1314 began its downfall. 
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Of the exact correspondence between the laws of England 
and Scotland as at the beginning of the fourteenth century, 
which from what went before, we have every reason to 
expect, we are fortunate enough to have very precise con- 
temporaneous evidence. Some one, probably his clerk, had 
written in the name of a famous Chief Justice of England, 
Ranalphus de GlanvilJa, a treatise or handbook of the law of 
his country. Its approximate date was 1187. It was the 
first of its kind—though it has had successors galore—and 
was modelled on those handbooks of Roman Law which had 
multiplied through Europe in the early middle ages. Its 
author had even some slight knowledge of that law. About 
a century after its issue some one had been desirous of making 
a handbook of the law of Scotland, and he could think of 
nothing better than adapting to it the English handbook. 
People who have had no regard to the circumstances of 
the time have talked of piracy and forgery. But there 
was no idea of copyright in such handbooks. Deception 
was out of the question, and when one unknown author 
adopted the work of another who was equally unknown, 
there could be no theft of literary fame. In the Middle 
Ages the practice of professors taking the “ 
a predecessor and remodelling it for their own use is 
well known. Originally anonymous, the handbooks were 
so altered from time to time, as the state of learning and 
of the particular University made requisite, that the task 
of discovering who wrote, and still more so, who altered, 
is well-nigh hopeless. Accordingly the Scot who adopted 
and adapted Glanville treated it freely for his purpose. That 
he was au ecclesiastic seems probable, and that he knew far 
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more Roman law than the original writer seems clear. The 
original writer shows no sign of knowing civil law more 
than the most ordinary handbook would tell him, while the 
former seems to have been acquainted with the Glossators at 
first hand, and in particular with the glosses of the famous 
Accursius. He likewise embodies very considerable portions 
of the canon law. Like Glanville’s clerk, he began with an 
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echo of the preface to Justinian’s Institute, and his book 
has been known ever since from its opening words as the 
“ Regiam Majestatem.” So well did it give the law -f 
Scotland that it remained for three centuries an undisputed 
authority, though it was corrected on some points by the 
course of decisions, and altered on others by legislation. 
Though its similarity to the work of Glanville’s scribe was 
well known, that did not lessen its weight, and it did not 
lose its authority till the reception of the Roman law had 
given to the Scottish lawyers nobler materia] wherewith to 
work. 

The two works in question have been carefully collated. 
The result is to show that the so-called Glanville was not 
slavishly copied. There are copious additions and minute 
alterations —for example, the one prohibiting sales on 
pure credit—which show how carefully the adapter had 
considered his text. The law, substantive and adjective, 
is almost entirely the same. In regard to property, to 
family, and to succession, the laws are identical. Immove- 
able property is alone considered worthy of detailed 
discussion, and there the feudal system has thoroughly 
established itself. In family law the system is the same 
down to minute points. The same conditions of men are 
recognised, and in the same way. For example, in both 
countries the noble comes of age at twenty-one, the soccoman 
at twenty-five. The law of marriage is the same, substan- 
tially that of the canon law, though both still adhere to the 
rude custom of rejecting legitimation per subsequens matii- 
monium. In succession, the distinction between moveables 
and immoveables is now fully recognised—the law in the 
former following the old Anglo-Saxon system, and in the latter 
for the most part the more recent Norman. In moveables, 
the tripartite division is in both countries in full sway. 
The widow has her third (rationabilis pars mulierum), the 
children have their third (portio legitima), and the executors 
their third (pars ipsi testatort reservata). In immoveable 
succession the feudal system is the rule. ‘There is primo- 
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geniture, terce and courtesy, much as now. ‘The distinction 
between moveable and immoveable succession is so firmly 
established that the administration is vested in different 
Courts—the former in the ecclesiastical, and the latter in the 
lay Courts. Anglo-Saxon systems of land owning, such as 
soccage, with its succession as of old, are recognised simply 
as exceptions from the common law. In criminal law the 
penal provisions are the same, and the ordinary procedure is 
that of inquest by jury. In civil procedure the only difference 
is that a good many more pleas in Scotland are reserved for 
the ecclesiastical Courts. In other civil cases the procedure 
is here as in England—by brieves and juries. The conclusions 
thus drawn from the Regiam Majestatem are fortified by 
those to be drawn from the collection of writs known under 
the name of the Quoniam Attachiamenta. In it we find all 
the contemporary English writs in full use in Scotland. So 
precisely do the same causes seem to have been at work, and 
the same general views to have prevailed in both countries, 
that no sooner was a new writ sanctioned in England than its 
use became current in Scotland. The assize of novel disseisin 
and the assize of mort d’ancestor, to which so much import- 
ance is rightly attached in the history of English property 
law, were both in use with us.(@) 

From the beginning of the fourteenth to the beginning 
of the sixteenth centuries, the law of Scotland seems not to 
have undergone much change. In place of the English 
influence, the continental was establishing itself. Gradually 
though still in very minute streams, more and more of 
Roman law was flowing into it. The leading lawyers were 
ecclesiastics, their education was foreign, the jurisdiction of 
the ecclesiastical Courts was extending, and the appeal from 
them was to Rome. Of legislation and lay jurisprudence in 
the fourteenth century, we have scarcely any. The legisla- 
tion of the fifteenth century is somewhat more copious—its 
most notable feature being that many of the statutes (for 





(a) See Quoniam Attach., secs. 35, 36, 52 and 53. 
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example, those relating to prescription) show signs of having 
been drawn by persons to whom the language of the Roman 
lawyers was familiar. Many improvements had been intro- 
duced of the nature of which the best example is that the 
position of the tenant or “termor” of land had been secured. 
But all the Acts of the Scottish Parliament prior to 1500 do 
not amount to much. A very small duodecimo volume 
would contain them, and, small as they are, their bearing on 
private law is even smaller. Many decisions of the fifteenth 
century—towards its close—are extant, but they are mostly a 
dreary catalogue of complaints of infringements of those feudal 
rights which time was making intolerable.(@) The commerce 
and business which give rise to more rational litigation were 
awanting. In the sixteenth century came that flood of 
Roman law, which changed our legal system, root and branch. 
The best view of how our law stood, immediately prior to 
this change, is got from Sir James Balfour, a President of the 
Court of Session, who flourished while it was going on. His 
book—our earliest systematic treatise—was written about 
1575. It is the more valuable, because he is apparently 
unconscious of the revolution during which he lived. The 
copious use of the new learning which he makes is all for the 
purpose of illustrating and setting forth the older authorities. 
For him law is either that of nature, or that revealed by God, 
or that made by man, and for this last he looks only to the 
customs of Scotland, and to the Acts of its legislature. The 
laws of the Four Burghs, the Regiam Magistatem, with sup- 
plementary collections known as the Gild and Forest Laws, 
and the “ Sea Lawis” are his mainstays. Side by side with 
the newer procedure of the Court of Session, subsists to some 
extent the old procedure by brieve and jury. Anglo-Saxon, 
Norman, and Roman ideas and nomenclature stand together 








(a) The language of these decisions shows how little Roman law had affected 
the general body of the law, in the latter half of the fifteenth century, the 
simplest matters such as cautionry or execution, being still discussed under their 
Anglo-Saxon or Norman names. The change of nomenclature takes place first in 
procedure. 
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on his pages in admirable confusion. The time had evidently 
come when a newer learning should introduce something 
like order and method. But we can still see what the old 
law had been. Like the old “jus civile” of Rome, like the 
old “common law” of England, the old common law of 
Scotland had been a system of the hardest formalism, where 
the precedent was everything, and equity nothing. Till the 
new learning came to us from abroad, we can make no 
claim to having greatly improved the law which we had 
jointly with England inherited from common ancestors. In - 
the circumstances of our country, Larassed by intestine 
quarrels, and by the constant hostility of a powerful 
neighbour, the wonder is not that we made little progress, 


but that we made any. 
J. Dove WILSON. 
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LORIMER’S JURISTIC THEORY. 


if PROPOSE to give a critical account of the juristic theory 

of the late Professor Lorimer, and incidentally to con- 
sider how far contemporary and subsequent speculation as to 
the nature of law has moved away from the positions held 
by him. For Lorimer himself I have always had the great- 
est admiration and respect, and it would ill become me to 
criticise his work in any but a reverential spirit. 

Professor Flint has traced in the pages of this Review the 
various influences which were brought to bear upon Lorimer, 
in the early stages of his career. From the Scottish school 
of philosophy, especially from Hamilton, Lorimer inherited 
his conviction of the inadequacy of empiricism, whether in 
speculative or in practical philosophy. But the training in 
natural science which he received abroad also made a deep 
impression upon him. After having attended the course of 
lectures on chemistry which Mitscherlich delivered in Berlin, 
he confessed that he had learned more law from him than 
from Puchta, the professor of Roman law. Here, then, one 
sees the conception of natural law as dominant no less in the 
jural than in the physical sphere beginuing to dawn upon 
Lorimer’s mind. His whole thought was a protest against 
materialism, yet he admitted to the full that supremacy of 
law in the physical sphere which is sometimes made a premiss 
for a conclusion in favour of materialism. His object rather 
was to show that jural phenomena are no less than physical, 
truly subject to law, and this law in human nature is a 
law of reason, not of liking and disliking. A lofty idealism 
pervaded his system; he felt the morally degrading 
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character of such a system as that of Hobbes, quite as 
much as the grotesqueness of its quasi-historical setting. 
He could not agree to represent law as the command of 
a sovereign; his aim was to vindicate a high place for 
jurisprudence as the exponent of one aspect of man’s inner 
spiritual nature ; law was to him an almost Divine product, 
no mere accidental excrescence in human life, and still less 
an invention of the devil. 

With his aims and his conclusions generally, I heartily 
sympathise, but the indictment I bring against his system 
is that it is not self-consistent, but is made up of certain 
incongruous elements which are not welded together with 
entire success, These various elements, if not directly 
and intentionally borrowed by Lorimer from other systems, 
can at any rate be found there, and the most instructive way 
of criticising Lorimer is to trace back to previous thinkers 
(who in some cases made a better use of them) the various 
elements in his theory. 

Take his definition of natural law in the jural sense as 
“that law which, by the nature of all rational creatures and 
independently of their volition, determines their relations to 
each other and to surrounding existences, in so far as this 
law is mediately or immediately revealed to human reason 
and realisable by human will, under the conditions of human 
existence in time and space.” This seems to be an amplifica- 
tion of, and improvement upon, the definition of Montesquieu 
for whom laws are “the necessary relations which spring 
from the nature of things.” In fairness to Lorimer, it must 
be said that he has elsewhere(a) given a definition of 
natural law, which might perhaps he held to harmonise 
with a modified or theistic Hegelianism.()) “ Natural Jaw,” 
Lorimer says, ‘is the conception of Kosmos, as we believe 
it to exist in the mind of the Creator, and as it is revealed 
to us, mediately or immediately, by Him.” If one admits 





(a) “Studies, National and International,” p. 40. 
(b) Cf. Watt, “ An Outline of Legal Philosophy.” 
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that the expression “natural law” should be used at all, 
Lorimer’s first-quoted definition of natural law is the best 
which has been given, and is, as he himself maintains, 
framed in such a way as to keep clear of theology on the 
one hand, and of physiology on the other. It dismisses for 
ever the fiction of a “state of nature,” of which Hobbes 
made so much, and which even Spinoza could not entirely 
east aside. But all these are merely negative excellences, 
and when we come to ask whether any given human enact- 
ment is in accordance with natural law, this definition gives 
us no help whatever. In fact, we are assured by Lorimer 
that a true positive law, by which he means natural law 
realised in time and place, can never really exist, as all 
human enactments are only more or less “ positive” in this 
sense. But, if even a true positive law cannot exist, must 
not this be true @ fortior of natural law? Is natural law 
not from its definition something absolutely incognisable and 
incapable of expression in human language? Lorimer him- 
self seems to have felt this difficulty, and his consciousness 
of it preserved him from falling into the error of the in- 
tuitionalists of the Scottish school of moral philosophy, who, 
if they do not teach that conscience is a separate faculty, at 
any rate regard mankind as in some way cognisant of infall- 
ible &@ priori moral principles. This brings us to the part 
of Lorimer’s system in which he allied himself with Tren- 
delenburg. As every one who has the slightest acquaintance 
with Lorimer’s system is aware, Trendelenburg and Lorimer 
are at one in regarding man’s ethical life as the outcome of 
his “nature as a whole.” To be moral is to follow the 
dictates of one’s nature as a whole, and not those of any of 
its special aspects. This, it humbly appears to me, is by 
far the most satisfactory part of Lorimer’s theory. If 
natural law tells me to follow my nature “as a whole,” 
then, when I remember that the expression “as a whole” 
is really metaphorical, it follows that natural law is incapable 
of being expressed in words, and is merely the universal 
element in human consciousness in virtue of which man is 
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a moral being; and a transition to the formula of Hegel, 
“Be a person, and respect others as persons,” is comparat- 
ively easy. But if this is so, all the explanation at the 
outset about “natural law,” “true positive law,” and “law 
as it is,” is needless, and involves an unmeaning dualism, 
for “natural law” turns out to be nothing else but the 
a& priori abstract form of law, without which it could not 
indeed be law at all, but which is nevertheless a mere 
abstraction, which has no existence apart from @ posteriori 
elements in which it is clothed. 

To object to the formula “ follow nature as a whole” as 
expressing man’s ethical life, on the ground that the prin- 
ciple is merely subjective, as has been done by M. Rolin- 
Jaequemyns (fevue de Droit International, vol. xvii. 
p. 517, et seq.) seems to me scarcely fair. It is quite true, of 
course, that it is in society that law has its origin, but then 
the ultimate cause is the nature of the individual. The 
question how law has come to be what it is, must not be 
confounded with the question why there can be law at all. 
The action of society has a great deal to do with the answer 
to be given to the former of these inquiries, but the rational 
nature of the individual is the explanation of the latter. 
Lorimer himself, in this part of his theory, was able to 
reach greater harmony with the results of the historical 
method than at other points. ‘ Humanity,” he says, “like 
the burning bush, is always divinely illumined, but it be- 
comes more capable of gazing on the ineffable light within 
it, as its moral eyesight strengthens.” Here there is a 
doctrine far more in accordance with historical progress 
than is the intuitionalism of the Scottish school. Had 
Lorimer been content to stop at this point, his theory would 
have encountered much less opposition. It should have 
sufficed for him to represent man’s ethical and jural rela- 
tions as the outcome of his nature as a self-conscious being, 
in whose life a universal ideal principle is set over against 
all particulars. He proceeds, however, to enunciate certain 
“natural rights” as revealed by nature, and here, in my 
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opinion, is the weakest part of his system. Moreover, 
it seems in no vital connection with the preceding portion, 
and quite capable of being rejected, without the whole 
theory collapsing. 

The fundamental thesis in the deduction of the various 
“natural rights” is that “the fact of being involves the 
right to be.” This doctrine has always appeared to me to 
be the conversion of a merely negative truth—that rights 
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cannot arise from what is non-existent—into a substantive 
proposition. The applications which Lorimer made of this 
doctrine in international law—namely, to condemn paper 
blockades, and titles to territory which are founded upon 
grants in papal bulls unfollowed by occupation, seem to 
bear out this view. It is certainly startling to find “is” 
made the source of “ought to be,” and one looks round for 
some explanation of so great an anomaly. I have little 
doubt from a remark I once heard Lorimer make, that the 
key to his thought in this matter is to be found in an essay 
by Trendelenburg “On the ultimate difference of philo- 
sophical systems” (Historische Beitrdége zur Philosophie, 
ii, 1). All differences of ontological theory run up, he 
tells us, into one, expressed in the question, Which is first 
—force or thought? Lorimer seems to have imagined that 
he had succeeded in making these, in the last analysis, 
identical. The de facto principle is also found in Spinoza 
(Tractatus Politicus, cap. 2, sec. 3), “every natural thing 
has by nature as much right as it has power to exist and 
operate.” But it is not likely that Lorimer was much 
influenced by Spinoza, for the latter, as Professor 1’. H. 
Green has shown in his “Lectures on the Principles of 
Political Obligation,” ostensibly, at least, if not really, 
denied the doctrine of final causes, and so arrived at results 
far separated from Lorimer’s system. 

But even when we pass from the fundamental thesis, 
“the fact of being involves the right to be,” and proceed 
to the deductions which Lorimer makes from this funda- 
mental proposition, we find that these deductions are not 
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of a more convincing nature. Indeed, there are few, if 


any, of these, which do not, when examined, give rise 
to an absolute contradiction. For example, Lorimer has 
no sooner laid down that “the right to be involves the 
right to reproduce and multiply our being,” than he proceeds 
to consider the “ due regulation ” of this natural right. There 
is no need to enlarge upon this part of the subject, for the 
theory of ‘Natural Rights” has been recently criticised at 
length by Professor Ritchie, and he has succeeded in show- 
ing that all attempts to enunciate propositions which shall 
contain statements of natural right, and be subject to no 
exception, are futile. [t is no doubt true that Professor 
Ritchie has in view, in most instances, such statements of 
“natural right” as are used as protests against existing 
institutions, as in the writings of Thomas Paine and others. 
But self-contradiction results as certainly from the attempt 
to generalise existing civil rights, and then to exhibit such 
generalised statements as if they represented natural rights. 
The “right of life” at first sight appears a universal 
“natural” right, but neither “the fact of being,” nor its 
supposed correlative, “the right to be,” is found to involve 
“the right to continue to be” in the case of a condemned 
murderer. 

It is now time to point out the inconsistency of the de 
facto principle, implied in the statement that “the fact of 
being involves the right to be,” with the position as to the 
rule of life being “follow nature as a whole,” which Lorimer 
himself took up. From the de facto principle it follows that 
“rights are proportioned to powers,” and it is perfectly at 
variance with this principle to attempt to distinguish the 
powers which are fundamental and general from those which 
are superficial and exceptional. In making this distinction, 
Lorimer was himself abandoning the de facto principle, and 
was conceding that morality and jurisprudence do not spring 
from human “ powers,” but from the antithesis between the 
universal and the particular which is involved in a self- 
conscious existence. 
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The same error appears in another form in the statement 
(taken from Burke) that “all human laws are, properly 
speaking, only declaratory.” Here we have the same mis- 
taken view that facts, as fucts, can enter into the sphere of 
jurisprudence. It is not facts per se, but facts as related to 
an unrealised ideal, which can produce jural relations. If 
we say that “all laws ase declaratory,” we place all the 
binding force which law possesses in its material content, 
just as an adherent of the school of Austin places all the 
force of law in its mere form when he assures us that “laws 
are the commands of a sovereign,” These two propositions 
of Burke and Austin are both false, but they ave of so ele- 
mentary a character that they tend to become mere asser- 
tions in the mouths of those who use them, and an eternal 
see-saw, pro and con, one or other of them, is the result. 
This hitherto interminable conflict can only be brought to a 
peaceful issue when the combatants are convinced that each 
has got hold of a half-truth. Law is no mere command, but 
is one of the forms under which universal reason is mani- 
fested ; on the other hand, it is only through the State that 
universal reason is manifested under the form of law. 

Again, the de facto principle is supposed by Lorimer to 
form a sufficient basis for the objective side of morality, or 
the recognition of the rights of others. Just as the fact of 
my own being is supposed to be the foundation of my rights, 
so the being of others is the foundation of their rights. It 
must be confessed that, were it possible to admit this con- 
clusion, an air of arithmetical precision would be imparted to 
moral and jural relations; my recognition of objective rights 
would be dictated neither by a sense of my own interests nor 
by a voluntary tenderness for those of others ; neither by the 
hopes and fears of Hobbes, nor by the benevolence of 
Hutcheson. Nor was it necessary for Lorimer to regard 
sociability, the oméwor of the Stoics, as a separate and 
independent principle of natural law, as Grotius did. But 
all this simplicity is obtained at the expense of a funda- 
mental error. If the fact of my own being cannot involve 
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the right to be, it follows, @ fortiorz, that the rights of others 
cannot spring from the fact of their being. The true state 
of matters is this :—If I recognise that my own nature is no 
mere congeries of particular impulses, but contains an ideal 
principle of self-realisation, then in this recognition I am 
bound to make the same recognition of an ideal principle in 
others, and cannot escape from so doing without self-con- 
tradiction, and there is no need here, any more than in 
Lorimer’s theory, to introduce the Stoical cu«éwor or socia- 
bility as a separate principle. 

One cannot praise too highly the way in which Lorimer 
insisted upon the ethical character of law, alike in maintain- 
ing the identity of law and morality, and in condemning 
the distinction between perfect and imperfect obligations. 
Happily these positions are demonstrated upon grounds 
which are entirely independent of any theory of “ natural 
law,” and may be accepted by those who reject any such 
theory. When it is once clearly seen that the whole of 
man’s ethical life, in the largest sense of the term “ ethical,” 
is the realisation of an ideal, the distinction between law and 
morality is seen to be nugatory. The same ideal principle is 
at work in both, and while at any given time an action may 
be morally but not legally binding, this is only another way 
of saying that human life, as a whole, is a process of ethical 
development. Again, the distinction between perfect and 
imperfect obligations can hardly trouble those who regard 
man as a moral being simply in virtue of his self-conscious- 
ness. The notion of any graduation in the binding character 
of duties is absurd, and is seen to be so in virtue of the 
unity of the source from which all duties spring. The theory 
of perfect and imperfect obligations is far more likely to 
commend itself to those who believe in certain infallible 
@ prior moral principles. The idea that moral obligation 
can take its rise from independent propositions, such as 
“justice is right,” ‘ benevolence is right,” may suggest that 
I can be just without being benevolent, or benevolent with- 
out being just ; but all such doubts disappear when morality 
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is resolved into self-realisation of my own personality and 
that of others. 

It may well be doubted, however, whether in his anxiety 
to vindicate for jurisprudence the ethical character which 
properly belongs to it, Lorimer did not overstep the boundary 
which separates law and morality,—not indeed in respect of 
their ultimate source, but as a matter of practical experience. 
Having shown successfully that the laws which govern the 
relations of citizen to citizen are ethical laws quite as much 
as any rules for the guidance of individual conduct, because 
in both cases the ultimate end is perfection, he proceeds to 
consider another ground on which an attempt has been made 
to separate law and morality. Law, it is said, takes cog- 
nisance of actions alone, not of thoughts, opinions, or inten- 
tions. Now while Lorimer is successful in showing that law 
takes account of intention, it is clear from the remarks which 
he makes in reference to Kant, that he himself falls into the 
error of failing to distinguish motive and intention. These 
are perfectly distinct, and if it can be shown that an act was 
committed with an illegal intention or purpose, no matter 
how laudable the motive may be from which it springs, the 
agent will not be exempt from penal consequences. Inten- 
tion or purpose, therefore, is a matter with which law must 
deal ; but no system of existing law takes account of motive, 
and the reason is not hard to find, for intention can be 
indicated by the nature of the outward act in a way in which 
motive never can be indicated (cf. Reg. v. Booth, 29th 
July, 1872, 12 Cox, 231). 

No survey of Lorimer’s juridical scheme would be com- 
plete if it failed to take account of the buoyant optimism 
which inspired him. One can only wish that this optimism 
had been established by him on more stable foundations. 
Nothing can be more unsatisfactory than the statement, “ in 
accepting itself as necessary, our nature accepts itself as 
right.” Here we have the de facto principle running into its 
wildest extravagance. Lorimer might have been content to 
found his optimism on rational faith, instead of on supposed 
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knowledge. He might, as an alternative, have attempted to 
bring out the contradiction which is involved in pessimism, 
for the pessimist steps outside of existence and passes a judg- 
ment upon it, in virtue of a law which he holds has no place 
in the sphere of actual existence. It is curious to notice in 
this connection how Lorimer, in the only instance in which 
he deserted the subjective or psychological, for the objective, 
inductive, or historical method, signally failed. I refer to 
his well-known inquiry into the history of opinion with 
reference to human autonomy. He seems not to have 
grasped the fact that a single contrary instance (such as he 
had himself admitted in the case of J. S. Mill) was sufficient 
to spoil his induction, in spite of all his ingenious adaptations 
of religious and philosophical systems, ancient and modern, 
in order to harmonise them with his own belief. The real 
state of matters is, not that pessimism is true, but that the sub- 
ject was utterly unsuited for treatment by inductive evidence. 

In taking leave of Lorimer’s juristic theory, one cannot 
express too much admiration for the lofty idealism which 
characterised it, and pervaded all its details. This idealism 
constitutes the ultimate value of his system. Mere matters 
of expression are of secondary importance, and even if one 
is convinced of the necessity of eliminating such phrases as 
“natural law” and “natural rights” from enquiries into 
jurisprudential theory, one may still admit to the full the 
worth of Lorimer’s scheme as a protest against materialism 
and empiricism. Looking at “ natural law ” historically, one 
sees how in the hands of Grotius this conception was the 
means of bringing back order into the chaos which followed 
the dissolution of the influence of the Holy Roman Empire 
and the Holy Roman Church as the supreme facts of 
medieval life. So, also, even in these overwhelming times 
of ours, Lorimer’s conception of ‘ natural law,” purified as it 
is from all the cruder elements of earlier theorists, survives 
as a witness of man’s spiritual nature as a self-conscious 
being, and as a well-directed effort against utilitarianism or 
the attempt to make happiness the end of rational life. 
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Again, Lorimer’s conception of positive law as_ the 
inadequate realisation of natural law emphasised to his 
mind the constant need for revision of all legal systems. 
He was fully aware of the tendency which positive law has 
to defeat its own ends, as it becomes obsolete. 









“Es erben sich Gesetz’ und Rechte 
Wie sine ew’ge Krankheit fert ; 




























Sic schleppen von Geschlecht sich zum Geschlechte, 
Und riicken sacht von Ort zu Ort. 

Vernunft wird Unsinn, Wohlthat Plage ; 

Weh dir, dass du ein Enkel bist ! 

Vom Rechte das mit uns geboren ist, 

Von dem ist, leider! nie die Frage.” (a) 





If one holds that “natural law” is simply the @ priori 
“form” of law which cannot be expressed in words, but 
which is essential to an ethical self-conscious being, then 
the dualism of “ natural” and “ positive” law is abolished, 
and all that Lorimer says regarding the sources of positive 
law becomes true of law in general. In this part of his 
theory nothing is heard of “natural rights,” and he is 
equally successful in avoiding a monadistic view of justice 
which starts from the “rights” of the individual, and 
a monistic view which starts from the “ rights” of the State, 
or more properly the “ duties ” of the individual towards the 
State. He keeps throughout to the organic view of justice 
which regards the rights of the individual, and his duties to 
society, as merely different aspects of the same fundamental 
fact of man’s rational nature, as a being who cannot but be 
social (cf. J. 8. Mackenzie, “An Introduction to Social 
Philosophy,” p. 134). Indeed, in this respect he is superior 
even to Hegel, who has not been entirely successful in avoid- 
ing a pantheistic subordination of the individual to the 
State, or a tendency to hold that “ whatever is, is right.” 
For Hegel regarded man’s rational activity as manifested in 
three great divisions of Abstract Right, Morality, and what 
he calls Svttlichkeitt—a word which it is impossible to trans- 





(a) Goethe’s “ Faust.” 
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late except by ethicality, which leaves it as obscure as ever. 
The meaning is, however, that while Law emphasises the 
objective element in rational activity, and while Morality 
lays stress upon its inner springs, so the full realisation of 
what ethical life means is seen only in something which is 
both objective and subjective. But this view fails to take 
account of the fact that it is in moral reflectiveness that 
moral progress consists (cf Seth, “ Hegelianism and Per- 
sonality,” p. 208). It must be admitted that a wise use of 
the historical method will prevent the jurist from falling 
into any of the metaphysical traps just indicated. For, as 
Professor Clark has shown (“ Practical Jurisprudence,” p. 94), 
it seems clearly established that the moral adjective right, 
and @ fortiort whatever it was abstracted from, preceded the 
substantive a right. But, as I have said, Lorimer, even 
with his almost exclusive use of the subjective method, has 
avoided these pitfalls. All that Lorimer says with regard 
to positive law must commend itself to an adherent of the 
organic theory of law, by which it becomes an expression of 
the will of society. Indeed, Lorimer quotes with approval 
the dictum of Savigny, “In dem gemeinsamen Bewusstseyn 
des Volkes lebt das positive Recht.” But I do not think the 
organic theory can be stated in such a way as to exclude the 
rational self-conscious nature of the individual as the ultimate 
source of law. 
* Justinian’s Pandects only make precise 

What simply sparkled in men’s eyes before, 

Twitched in their brow, or quivered on their lip, 

Waited the truth they called but would not come.” (a) 


ALEX. THOMSON. 





(a) Browning, “ The Ring and the Book.” 
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THE LEGAL POSITION OF AUDITORS OF 
JOINT-STOCK COMPANIES. 


N these days of company promoting, when so many people 
in all classes of society are interested financially in such 
ventures, the position of auditors is of supreme importance. 
It is the purpose of this article to review the duties and 
liabilities of these important ofticials. These duties and 
liabilities have been elaborately discussed in two recent cases 
in the English Courts, and the law laid down throws an 


important light upon the legal position of auditors. 

It seems well at the outset to indicate briefly the statute 
law under which auditors are appointed and act, and to state 
generally their duties. 

The great majority of joint-stock companies of the present 
day are registered under the Act of 1862 and the succeeding 
Acts, and are limited companies. In addition to these, how- 
ever, there are unlimited companies under the Companies Acts, 
and certain other companies registered under various other 
public Acts, as well as many incorporated by special Acts of 
Parliament, and with regard to “audit” all these have their 
special laws which are of too diverse a nature to be enumerated 
here. Inasmuch, however, as these laws are in detail often 
similar to those of limited companies registered under the 
Companies Acts, decisions interpreting the latter may stand 
as an interpretation of them. As a rule when companies 
registered under the Act of 1862 have articles of association, 
the sections applying to audit vary very little from those in 
Table A, which it is therefore well to describe. They make 
the following provisions :—(1.) The accounts of the company 
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shall be examined, and the correctness of the balance-sheet 
ascertained once at least in every year, by one or more 
auditor or auditors. (2.) The first auditors shall be appointed 
by the directors; subsequent auditors by the company in 
general meeting. (3.) Auditors may be members of the 
company, but they may not be otherwise interested in any 
transaction of the company, and directors and other officers 
are ineligible during their continuance in office. (4.) The 
election of auditors is to be made by the company in their 
ordinary meeting in each year. (5.) The remuneration of the 
first auditors is fixed by the directors; that of subsequent 
auditors by the company in general meeting. (6.) Auditors 
are re-eligible on quitting office. (7.) In the case of a casual 
vacancy in the office of auditor appointed by the company, it 
shall be filled up by the company in extraordinary general 
meeting forthwith called by the directors. (8.) If no election 
of auditors is made, the Board of Trade may, on the appli- 
cation of at least five members of the company, appoint an 
auditor for the current year, and fix the remuneration to be 
paid to him by the company. (9.) Every auditor shall be 
supplied with a copy of the balance-sheet, and it shall be his 
duty to examine the same with the accounts and vouchers 
relating thereto. (10.) Every auditor shall have a list de- 
livered to him of all books kept by the company, and shall 
at all reasonable times have access to the books and accounts 
of the company; he may at the company’s expense employ 
accountants or others to assist him in investigating such 
accounts, and he may examine the directors or any other 
officer of the company in relation thereto. (11.) ‘The 
auditors shall make a report to the members upon the 
balance-sheet and accounts, and in every such report they 
shall state whether in their opinion the balance-sheet is a 
full and fair balance-sheet, containing the particulars required 
by these regulations, and properly drawn up so as to exhibit 
a true and correct view of the state of the company’s affairs ; 
and in case they have called for explanations or information 
from the directors, whether such explanations or information 
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have been given by the directors, and whether they have 
been satisfactory ; and such report shall be read, together 
with the report of the directors, at the ordinary meeting” 
(25 & 26 Vict. c. 89, 1st Schedule, Table A, sec. 94). 

The Companies Act 1879 (42 & 43 Vict. c. 76), has 
special reference to banking companies. With regard to 
these companies the appointment of auditors is made com- 
pulsory, and is not arbitrary according as the articles of 
association adopt, or do not adopt, the provisions of Table A. 
The clause 7 (6) imposing their duties is similar to that 
above quoted from Table A. . 

An auditor exercises a particular function in a company. 
The directors are the company’s servants; they are agents 
holding a mandate from the shareholders to carry on the 
company’s work. They are the executive of the company. 
The auditor is also the company’s servant. He is not as is 
sometimes erroneously supposed, the servant of the directors. 
It is his function, speaking generally, to criticise the manner 
in which the directors do their work, and to report thereon to 
the shareholders. He is therefore the critic of the company, 
and is answerable to the shareholders for a proper report. It 
has been said that the directors are the agents of the share- 
holders. In Nicol’s case (3 De G. & J. 387, 441) the 
question was whether a shareholder, misled by fraudulent 
misrepresentations of the directors, and seeking to repudiate 
liability in liquidation, was not affected by the knowledge of 
the auditors, and Turner L.J. said that the auditors were 
at least as much the agents of the shareholders as the 
directors were, and these fraudulent representations were 
discoverable by them. In Spackman v. Evans (L.R., 3 
H.L., 236), Lord Chelmsford expressed a doubt as to the 
correctness of this statement. He pointed out that it 
would be an unreasonable conclusion from the mode of 
appointment that auditors should be constituted agents 
“so as to conclude the shareholders by their knowledge 
of any unauthorised acts of the directors.” Lord Cran- 
worth pointed out, however, that they may be the agents 
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of the shareholders so far as relates to the audit of the 
accounts, and for the purposes of the audit they will bind 
the shareholders. 

What, then, are precisely the duties of the auditors? 
They have nothing to do with the preparation of the 
company’s accounts. This duty lies with the directors and 
with the permanent staff of the company under their super- 
intendence. The accounts when made up must be formally 
approved by the directors at a board meeting. Intimation 
is then made to the auditors by the directors, that the 
accounts are ready for examination. It is true that it is the 
practice in many companies for the auditors to frame the 
accounts on the instructions of the directors, but in doing so 
they are acting simply as professional accountants and not 
as auditors. Their duties as auditors begin only when the 
accounts are formally submitted to them for examination. 
The auditors must first see that a list of all books kept by the 
company is delivered to them as prescribed by section 93, ut 
supra. Some of these books it is not necessary for them to 
investigate at every audit, but it may be incumbent upon them, 
should the accounts not appear satisfactory, to examine any or 
all of them in the course of their audit. It would be impos- 
sible here to enumerate these books, which must of necessity 
be of various character, or to describe the form of accounts to 
be kept by the directors. The auditors must clearly under- 
stand by having before them the statutes under which the 
company is registered, and the articles of association of the 
company, what books the directors are bound to keep, and 
the forms of accounts which they are bound to submit, and 
they must see that these are in accordance with the regula- 
tions of the company as so laid down. 

It would be beyond the scope of this article to prescribe 
rules for the conduct of a proper audit. These must be left 
to the professional knowledge and experience of auditors 
themselves. The auditors must ascertain that the company 
is fully charged with the liability which it has incurred by 
checking all the vouchers produced with the debit side of the 
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account. They must see, by a similar process of checking, 
extending beyond the ordinary tests where suspicion is 
aroused, that no additional entries are made, either accident- 
ally or otherwise ; and, finally, they must ascertain that the 
general powers of the company have not been exceeded. It 
is clear that, above all things, auditors must be men of skill 
and experience in their particular line. They must be well 
acquainted with business matters generally. It should be 
the object of every company to secure the best possible ser- 
vices for this important duty, and it must be kept in mind 
that it is only for a suitable remuneration that the best ser- 
vices can be got. To make it a sine qué non that an auditor 
should be a shareholder is certainly a mistake. It may, 
indeed, be doubted whether he ought to be a shareholder at 
all, for if he be a large shareholder personal motives may 
clash with his duties. 

We now come to consider the position of auditors in the 
light of the recent cases. It has been said that the function 
of the auditor is to criticise. It is his duty to test the 
directors’ statements, and report to the shareholders thereon. 
In one of the cases referred to at the beginning of this 
article (In re London and General Bank (No. 2) [1895], 
2 Ch. 673), it was remarked by Lindley L.J., that it is no 
part of an auditor’s duty to give advice, either to directors 
or shareholders, as to what they ought to do, He has 
nothing to do with the prudence or imprudence of making 
loans with or without security. It is nothing to him 
whether dividends are properly or improperly declared, 
provided he discharges his own duties to the shareholders. 
It is his business to ascertain and state the true financial 
position of the company at the end of the period covered by 
the accounts audited, and his duty is confined to that. He 
is to ascertain that position by examining the books of the 
company ; but he does not discharge his duty by doing this 
without enquiry. He must take care that the books them- 
selves show the company’s true position, for unless he does so 
his audit would be worse than an idle farce. ‘‘ An auditor, 





LEGAL POSITION OF AUDITORS OF JOINT-STOCK COMPANIES, 259 


however,” Lindley L.J. adds, “is not bound to do more than 
exercise reasonable care and skill in making enquiries and 
investigations. He is not an insurer ; he does not guarantee 
that the books do correctly show the true position of the 
company’s affairs.” What an auditor is responsible for is 
reasonable care and skill, and what reasonable care and skill 
in any particular case may be must depend upon the cir- 
cumstances. Where there is nothing to excite suspicion, a 
very slight enquiry should suffice ; where there is suspicion, 
closer investigation will be necessary ; “but still an auditor 
is not bound to exercise more than reasonable care and skill 
even in a case of suspicion.” 

It will be seen from the above statement of the law that 
the question as to what constitutes reasonable care and skill 
must be decided specifically for each successive set of circum- 
stances. We have an example of the ditticulty of deciding 
what is reasonable care and skill in a particular instance in 
the other case to which allusion was made at the outset (Ji 
re Kingston Cotton Mill Company (No. 2) [1896], 1 Ch. 331 
and T.L.R. xii. 430). In this case certain figures in the 
balance-sheets, stating the value of the stock-in-trade, were 
accepted by the auditors without enquiry, on the faith of 
certificates given by the manager. Vaughan Williams J. 
held that if the auditors had added to the alleged value of 
the stock-in-trade at the beginning of any year the amount 
spent in purchasing raw material during that year, and had 
then deducted the amount of the year’s sales, they would 
have seen that the statement of the value of the stock-in- 
trade at the end of the year required explanation. Having 
failed to do this, he maintained that they had been guilty of 
a want of reasonable care. The materials for such a test 
were in their hands, and in neglecting to apply them they 
rendered themselves responsible. Such a comparison of the 
books came, in his opinion, within the meaning of an ordi- 
nary careful examination required in an audit. These same 
circumstances have now been reviewed, and the decision of 
the learned judge has been reversed. In his opinion Lindley 
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L.J. referred to the law laid down in Jn re London and 
General Bank. He protested against the notion that an 
auditor is bound to be suspicious as distinguished from 
reasonably careful, and maintained that to substitute the one 
expression for the other may easily lead to serious error. He 
passed on to consider the complaints made against the auditors 
in the particular case—viz., that they had failed to detect 
certain frauds. He pointed out that there was no charge of 
dishonesty against the auditors; all that was maintained 
against them was that they had been culpably careless. The 
summary always corresponded with the accounts summarised, 
and the auditors ascertained that this was the case. They 
did not examine further into the accuracy of the accounts 
summarised, and assumed no responsibility for them. He 
considered that in the case of a cotton mill the auditor must 
rely on some skilled person for the materials necessary to 
enable him to enter the stock-in-trade at its proper value in 
the balance-sheet. He held that the auditors were not 
wanting in reasonable care and skill in not thinking it neces- 
sary to test the managing director’s return, and he thought 
that no jury of business men would take a different view. 
There was nothing on the face of the statements to awaken 
suspicion, and such a comparison as had been suggested 
would never have occurred to any one before suspicion had 
been aroused. Lord Justice Lopes held the same opinion, 
and crystallised his view of the law in the statement, “ An 
auditor . . . is a watch-dog but not a blood-hound.” The 
law, therefore, in so far as it has been laid down, may be sum- 
marised thus :—1. An auditor is only responsible for reason- 
able care and skill. 2. This reasonable care does not imply 
that he should be suspicious of fraud, or that he need make 
elaborate tests to discover it where he has no prescience of 
its existence. 3. A failure to make certain calculations from 
the books in his hands, which would have exposed the fraud, 
was not a want of reasonable care, as such a comparison would 
be naturally suggested only by suspicion. 

This case, as has been said, illustrates the difficulty 
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of deciding what is reasonable care and skill in given 
circumstances. The view taken by the higher Court must 
in the meantime be accepted. It will doubtless be not a 
little consoling to young accountants, though their consola- 
tion may be short-lived, for it has not yet appeared what 
view the House of Lords may take. I cannot help think- 
ing that the standard of care and skill, in so far as such a 
standard has been laid down at all, is too low a one. If the 
decision is maintained, there is a great danger that an 
auditor need only plead that he had no suspicions, and 
therefore did not do more than check the items in the 
balance-sheet with the vouchers, and he must be held to 
have fulfilled his duties. It is clear, if this view be sound, 
that a guileless attitude of mind would be one of the 
safest qualifications for this office. A combination of the 
apparent wisdom of the serpent (to give the shareholders 
confidence) and the real harmlessness of the dove (for his 
own protection) would make an ideal auditor. But, if 
auditors are to be of any use at all to the shareholders of a 
company, they must surely be able to detect frauds of this 
kind. It is hardly a correct analogy to say that an auditor 
is a watch-dog; but even if he is, it is surely the duty of 
every well-constituted watch-dog to see that no robbers creep 
into the house in the guise of friends. It would be a more 
correct illustration to say that he does the work of a police- 
man who walks the streets at night, and flashes his lantern into 
corners where thieves may be lurking. In my humble judg- 
ment the law as here laid down may lead to serious error. 
The canine analogy of Lord Justice Lopes is a misleading 
one. Moreover, the application of the word “suspicious” 
is misleading. It seems to me that an auditor is paid to 
enquire into the truth of certain statements. He should 
approach them in an attitude of mind which takes nothing 
on faith. It is not his duty to suspect fraud in the sense 
of entertaining uncharitable feelings to any particular indivi- 
dual, but it is surely his duty to be so far suspicious, or, at 
least, so far on the outlook for fraud or irregularities in 
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general, as to make such tests as Vaughan Williams J. held, 
he ought to have made here. It seems to us that in this 
ease the Higher Court have attached too disreputable a 
meaning to the word “suspicious.” It does not necessarily 
imply the ferocity of the bloodhound. I submit that the 
standard of care and skill required of an auditor ought to 
imply that he should be “reasonably suspicious.” An ex- 
perienced auditor, who exercises reasonable care and skill, 
will know where fraud may possible lurk, and he will be 
specially careful to see that it is not there. If this “ reason- 
able suspicion” be implied, then the standard of professional 
skill required will be raised from the very low level to which 
it is in danger of falling. Such a standard, moreover, would 
be welcomed by all auditors of any experience or standing. 
It comes far short of insurance. 

With regard to the balance-sheet, it is generally admitted 
that it is an auditor’s duty to enquire into what may be 
inserted as representing the value of the assets or property. 
Section 94 of Table A of the Companies Act 1862, has been 
quoted in full. The construction of this section was laid 
down by Lord Justice Rigby in In re London and General 
Bank (No. 2) [1895], 2 Ch. 692. The company, whose 
officers were arraigned in this case was a banking company, 
and it came, accordingly, under the Companies Act 1879, 
which imposed the necessity of adopting the provision in 
this instance. Lord Justice Rigby remarked tbat under the 
provision in question members of a company are entitled to 
the safeguard of an expression of opinion of the auditors to 
the effect—(1) That the balance-sheet is a full and fair 
balance-sheet ; (2) that it is properly drawn up, so as to 
exhibit a true and correct view of the state of the company’s 
affairs. He considers that the clause “as shown by the 
books of the company,” seems to be introduced to relieve 
the auditors from any responsibility as to affairs of the 
company not appearing in the books, and concealed from 
them, but not to confine it to a mere statement of the 
correspondence of the balance-sheet with the entries in 
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the books. A “ full and fair balance-sheet” must be such as 
will convey a truthful statement as to the company’s posi- 
tion. It must not conceal any known cause of weakness, 
or suggest anything which cannot be supported as fairly 
correct in a business point of view. 

In this case, a very large proportion of the funds of the 
bank were invested in four accounts of certain speculative 
societies. This was a transgression of the general under- 
standing in banking companies that a ready balance 
should be kept available in case of need. The auditors 
called the attention of the directors to the fact, but in their 
reports to the shareholders merely stated that the cash and 
bills receivable were correct, that securities had been produced 
for the investments and loans (no information being given 
as to the amount of the securities), and that the balance- 
sheet agreed with the books of the company. In the last 
report they added for the first time the statement: “the 
value of the assets, as shown on the balance-sheet, is 
dependent upon realisation.” It was contended on behalf of 
the auditors that this statement was enough to arouse the 
suspicion of the shareholders that all was not right. Lord 
Justice Rigby said, in reply: “It was the duty of the 
auditors to convey in direct and express terms to the mem- 
bers any information which they thought proper to be 
communicated. . . . The words of the statement are per- 
fectly clear in their meaning, but also entirely unimportant, 
amounting to a mere truism.” It was accordingly held, that 
the auditors in failing to make this full statement to the 
shareholders had not fulfilled their duty of vouching that the 
balance-sheet was “‘a full and fair balance-sheet, properly drawn 
up so as to exhibit a true and correct view of the state of 
the company’s affairs as shown by the books of the company.” 
The position of an auditor in such a case is undoubtedly 
difficult. Mr. Frederick Whinney, F.C.A., a member of a 
distinguished firm of chartered accountants in London, in a 
memorandum laid before the Committee appointed by the 
Board of Trade in 1895 to enquire into amendments necessary 
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in company law, pointed out that it must be borne in mind 
that in the case of the audit of banks auditors should be 
specially guarded in their certificates. “The very existence 
of a bank,” he says, “‘ depends not only on its assets, but also 
upon its credit. An auditor takes a very serious step by 
putting into his certificate anything which may affect the 
stability of the bank.” And yet, according to the law as it 
at present stands, he must take this serious step in order to 
keep free of liability. He must do so in precise terms. He 
must not “hint a fault,” for in the case at present before us it 
is laid down that ‘‘ an auditor who gives shareholders means 
of information instead of information . . . does so at his 
peril.” The new Companies Bill, which has been framed by 
the Committee of the Board of Trade, and is now before the 
House of Lords, does not aid them in this difficulty, for bank- 
ing companies are specifically excluded from its proposed pro- 
visions regarding accounts and audit. The best course for 
the auditors of a company who cannot agree with the 
directors’ balance-sheet, is to draw up a full report to the 
shareholders, setting forth clearly the points of disagreement, 
and to sign the account as auditor in the usual manner, 
subject to this report. 

We shall now consider what liabilities auditors may incur 
by failing in their duty to the shareholders. The Companies 
(Winding up) Act 1890, sec. 10, is substantially the same as 
section 165 of the Companies Act 1862, and provides that where 
in the course of the winding up of a company it appears that 
any director, manager, liquidator, or other officer of the com- 
pany has been guilty of any misfeasance or breach of trust, 
the Court may examine into his conduct and compel him to 
repay any monies or restore any property so misapplied. It 
has been pointed out that neither this section nor section 165 of 
the Act of 1862 creates new rights, but merely substitutes a 
summary remedy for acts for which an action lies (Coventry 
and Dixon’s case, 14 Ch. D. 660). The 1890 Act does not 
apply to Scotland, but inasmuch as the new Companies Bill 
(section 34), virtually extends section 10 of it to Scotland, 





LEGAL POSITION OF AUDITORS OF JOINT-STOCK COMPANIES, 265 


the decisions of the English Courts under section 10 of the 
1890 Act will become binding here. 

In each of the two cases under review, an auditor was held 
to be an officer of the company within the meaning of the 
1890 Act, sec. 10. In In re London and General Bank (No. 
1) [1895], 2 Ch. 166, the Court of Appeal held that auditors 
who had been appointed by a banking company in pursuance 
of the Companies Act 1879, sec. 7, and who were spoken of 
as officers of the company in the articles of association, were 
ofticers within the meaning of section 10 of the 1890 Act, and, 
if guilty of misfeasance, might be made liable in proceedings 
under it. The Kingston Cotton Mill Company case (No. 1) 
[1896], 1 Ch. 6, raised the question as to whether the auditor 
of every limited liability company registered under the Com- 
panies Act of 1862 is an officer of the company. It was 
decided by the Court of Appeal that as no substantial reason 
was given why the case differed from the last, he must be 
held to be an officer of the company in a case identical with 
the last. Section 34 of the new Companies Bill specially 
mentions an auditor as one who shall be guilty in certain 
circumstances of a misfeasance within the meaning of section 
10 of the 1890 Act. 

The meaning of the word “misfeasance” has given rise 
to some controversy. Lord Justice James, in Coventry and 
Dizxon’s case, laid down that the word as used in section 165 of 
the Act of 1862 is confined to a misfeasance in the nature of a 
breach of trust. It was laid down in Jn re Kingston Cotton 
Mill Company (No. 2) [1896], 1 Ch. 331 (the decision which 
has been reversed on the ground that a want of reasonable 
care had not occurred), that misfeasance includes the case of 
an auditor who either knowingly or through failure to use 
reasonable skill and care certifies accounts which ought not 
to have been certified, provided the direct result is pecuniary 
damage to the company. In In re London and General 
Bank it was contended that the reports above described 
implied negligence and not misfeasance. Rigby L.J. said 
that he could not admit the cogency of that argument. The 
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reports, he maintained, were made in order to fulfil the 
statutory obligation, and to be read to the meetings in 
accordance with the statute. 

The question arises, ‘To what extent may the auditors be 
held liable on the ground of such a misfeasance ? The answer 
is that they may be held liable for all damage directly result- 
ing. In the London and General Bank case it was held that 
the consequence of their failure to warn the shareholders was 
that a dividend was paid out of capital. They were accord- 
ingly held jointly and severally liable with others for this loss. 
The fact that they had been guilty of misfeasance in relation 
to the company made them so liable whether they themselves 
had arrived at the conclusion that the dividends, if paid at 
all, would be paid out of capital or not. It was contended 
that the dividend was not the proximate result of the auditors’ 
report, seeing that the recommendation of the directors and 
the vote of the meeting had to intervene. It was held, how- 
ever, that this misrepresented the true state of things. “The 
report of the auditors was a continuing representation, made 
indeed before, but in law and in good sense to be treated as 
repeated after the recommendation of the directors. . . . Not 
only was the report a causa sine qud non of the vote, but it 
was a causa causans” (Rigby L.J. [1895], 2 Ch. 697). 

What constitutes direct damage was also discussed in the 
decision in the Kingston Cotton Mill Company case which 
has just been reversed. It was here, as in the other case, 
held that the auditors by their misfeasance were liable for the 
dividends. It was sought also to make them liable for the 
damage alleged to have resulted from continuing the com- 
pany’s business on the footing that the balance-sheets were 
correct, but this was held by Vaughan Williams J. to be 
damage too remote. Owing to the reversal of the learned 
judge’s decision in the Court of Appeal on the ground that 
there was no misfeasance, we have here naturally no opinion 
by the higher Court on this question, but it may be safely 
said that the ordinary rules as to what constitutes proximate 
or remote damage will govern such questions. 
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Such, in the main, are the duties and liabilities of auditors 
as they have been elucidated by the most recent decisiois. 
They must be men of skill, and in the performance of their 
duties they must apply that skill with reasonable care. We 
can only hope, in the interest of all concerned, whether 
auditors themselves, directors or shareholders, that the 
standard of that care and skill will be more explicitly 
expounded than it is at present. Such an exposition is 
urgently required in order that all connected with companies 
may know precisely an auditor's legal position. Whatever 
the standard may be, however, it is clear that a failure to 
maintain it may be visited with consequences which would 
wreck most professional men. 

R. Scorr Brown. 
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own at no time during the century have the First 
Division and the Outer House of the Court of Session 
commanded and deserved a higher degree of respect and con- 
fidence for personal and judicial qualities alike than at 
present. In both the relations of the Bar and Bench are 
cordial as they ought to be: cases are heard as well as decided 
with as much satisfaction to the profession, the public, and 
even to the unsuccessful litigants, as reasonable men can 
expect. Some of the judges are not only held in honour and 
pride by the Bar, but are regarded with a personal affection 
of which forensic nature might hardly be supposed capable. 

Unfortunately the remaining section of the Court presents 
a very different picture. Of the Second Division in their 
judicial character, no one speaks well. “’Tis true, ’tis pity: 
pity is, ’tis true.” This reputation is not of yesterday. In 
1888 their defects were summed up in an article written by 
an eminent member of the profession. The pith of that part 
of the article is in the following extract :— 

“It is with some reluctance that we turn from Lord 
Moncreiff as Lord Justice-Clerk to Lord Moncreiff as Lord 
President of the Second Division of the Court of Session. 
There can be no doubt that the Division of the Court over 
which Lord Moncreiff presides, has not in recent years 
enjoyed in a high degree the confidence of the legal profes- 
sion. There is a tradition in the Parliament House, that 
ever since the Court was divided into two divisions, the 
Second Division has always been second. ‘That may be so, 
but there can be no doubt that the conduct of business in 











THE SECOND DIVISION’S PROGRESS. 269 


this Division has never before occasioned such lively dis- 
satisfaction as during the last dozen years. We do not 
quote here any of the innumerable tales and gibes at the 
expense of that Division, which float about the mouths of 
practitioners. It is enough to advert to the fact ‘which 
nobody can deny,’ that the expressions ‘Second Division 
law’ and ‘Second Division case,’ are as familiar and as well 
understood as the expressions, ‘civil law’ or ‘ special case,’ 
and that both convey a sense the reverse of complimentary 
to every practitioner's ears. The complaints against the 
Division are that little justice is done to the arguments, and 
that there is no confidence that a case will be disposed of in 
accordance with rules and principles which have generally 
commended themselves to lawyers, or which have hitherto 
been understood to obtain as the law of Scotland. To 
formulate the complaints a little more amply and precisely, 
they are :— 

“1. That by a system of constant interruption from and 
conversation upon the Bench, the arguments of counsel are 
torn to tatters; that it is frequently thereby rendered 
impossible to state an argument with intelligence or connec- 
tion, and sometimes counsel who have a strong case are 
hunted to earth without any opportunity of stating it. 

“2. That as the judges will not listen with patience to 
statements which do not at the very outset make clear the 
nature of the dispute, or to the reading of any considerable 
portion of the evidence, they form hasty impressions, which 
dominate them throughout the hearing, and prevent their 
giving attention to arguments or evidence which tend in a 
contrary direction. 

‘3. That in disregard of authority, such effect has been 
given to certain prepossessions in regard to the disposal of 
certain classes of cases, and to certain opinions as to the 
policy of the law, as to shake public confidence in the con- 
sistency and continuity of the law as interpreted by the 
decisions of the Court. 

“These are somewhat serious statements, but they are 


I 
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statements which, I venture to think, would be subscribed to 
by every counsel and agent practising in the Court of 
Session. Nobody who has any considerable practice, but 
has had some experience of one or other of these forms of 
complaint ; and the result is that the most intense dissatis- 
faction is felt by every agent who holds a judgment when 
his case is ‘transferred to the Second Division,’ and that 
many even of the most experienced and painstaking counsel 
dislike exceedingly having to plead before that Division.” 
This was written eight years ago. Can it be doubted that 
these evils, which the writer touched with gentle hand, have 
since increased, are increasing, and ought to be diminished ? 
It is clearer now than then, that the late Lord Moncreiff 
was not responsible for their existence. Personally, he was 
a model of courtesy, and unsurpassed in the impartial pre- 
sentation of a case. If he had not the extensive familiarity 
with Case law, which some judges possess, few were more 
deeply read in the principles of our jurisprudence, none more 
able to express them in exact and dignified forms. His 
successor is, in some popular qualities, not very far behind 
him. But of law, Lord Kingsburgh never, at least when at 
the Bar, professed any knowledge. Like Serjeant Ballantine, 
he preferred jury causes. It would be difficult to find in the 
Reports any cases,except perhaps motions for new trials, argued 
by him either in the Divisions or the House of Lords during 
the years immediately preceding his elevation to the Bench. 
Consequently his first impressions as to the law, specially its 
application to complicated cases, are not apt to be infallible. 
If the accession of Lord Kingsburgh did not strengthen the 
Division where it was weak, it is certain that the absence of 
Lord Rutherfurd-Clark has further weakened it. Had Lord 
Rutherfurd-Clark chosen, he might have checked its down- 
ward progress. Unfortunately, he did not choose. He 
yawned through the livelong day, and often contented him- 
self with some such formula as “I agree,” “I doubt,” 
“T don’t see how the proposed judgment can be reconciled 
with the cases, but I don’t differ.” Still, when he did screw 
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himself to the pitch of delivering a dissenting opinion, it 
usually meant a successful appeal to the House of Lords. 
No man was more highly endowed with some of the most 
valuable among judicial qualities, the faculty of lucid exposi- 
tion of legal principles, and of clear analysis of complex facts, 
and the rarer power of balancing, which made these opinions 
compare not unequally with the late Lord President’s great 
judgments. These talents he allowed to sleep while he took 
his pleasure in baiting counsel from a safe position, and attained 
in that form of pastime no inconsiderable skill. Still it was 
baiting and not “‘savaging,” to use an expression which the 
English Bar invented. At present, the Faculty is anxiously 
enquiring whether his successor, who in the Outer House was 
not only thorough but distinguished by his desire for full 
argument and consideration of any point of law, will succeed 
where Lord Rutherfurd-Clark failed, or whether communica- 
tions of the kind which Menander and Paul disapproved will 
“corrupt good manners.” 

Certainly the defect of the Division does not lie in want 
of mere intellectual power. As far as that goes, Lord Young 
might furnish with brains the Queen’s Counsel of the three 
kingdoms, with the dependencies, and retain sufficient, if 
combined with a few commonplace but useful virtues, to 
make a very good judge. One need not go to history for 
examples that some qualities which make the success of the 
advocate are often the spoiling of the judge. Sometimes 
quickness of apprehension meaus only hastiness of conclusion. 
The evil lies in this: What their lordships cannot see in the 
twinkling of an eye, is not worth seeing. Why argue a case 
which has been seen through at a glance? If a case is dry, 
or uninteresting, or full of details, it does not deserve atten- 
tion. The arguments of counsel are superfluous. Counsel in 
arguing against the pleasure of the Court, or attempting to 
change first impressions, are truly committing contempt of 
Court. To listen to reasons or precedents in such circum- 
stances is a “ waste of public time.” Apparently to rise at 
two o'clock or even eleven o'clock is a judicious use of public 
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time. Indeed, the Division have almost persuaded the 
public and the profession of the comparative soundness of 
the latter proposition. But for the Distribution of Busi- 
ness Act, and the continual transfers made under it, the 
Second Division might take holidays for almost all the 
year round. For example, they began last session (15th 
October, 1895) with a short roll of thirteen cases, eight 
of which had been transferred from the other Division. 
By 31st October another transfer was required of fifteen 
cases. Successive transfers followed on 21st November, 
5th December, 8th January, 30th January, 8th February, 
22nd February, and 5th March, and four more transfers 
occurred during the Summer session. The Division have in 
one sense earned the name of a Court of “Terminer sans 
Oyer.” This phrase is not quite exact, especially while 
there are transferred litigants who devoutly thank God that 
we have a House of Lords, and possess a spare thousand 
pounds to fight an appeal. 

Appeal is unfortunately a remedy open only to the long 
purse, or it might be sufficient. The Second Division have 
never fared well in the Supreme Court. But the recent 
succession of reversals, and that in causes presenting no 
special difficulties, is unprecedented. 

And, as the public press has observed in commenting on 
these reversals, it is not the fact but the manner of reversal 
which is significant. One would search in vain the former 
judicial annals of the House of Lords for language of such 
severe rebuke as the Lords of Appeal have felt it their duty 
to use in characterising the judgments under review, specially 
those in which the Division reversed Lord Kincairney and 
Lord Stormonth Darling. Is it possible that the Second 
Division have never realised that they no longer inspire 
public confidence or public trust, and that the legal profession 
in all its branches is compelled to regard them with positive 
fear and dislike? It is time for them “to take a thought 
and mend.” 

Consider their conduct as it affects the immediate litigant. 
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To him a litigation is usually a rare and always an im- 
portant matter. Even the expense of a trial or appeal in 
the Court of Session is serious to any except the rich. Often 
much more than money is at stake. To plain good sense 
the essence of a fair trial is the right to be heard, the 
reasonable and full opportunity of presenting arguments and 
evidence which may affect the decision. It is the litigant’s 
right, as matter of ordinary duty and common honesty, that the 
judges shall hear and weigh his cause. He has paid them to 
do so, not now by direct fees, but as a citizen and taxpayer, 
and at a very high figure. And, if he feels that the merits 
of his cause have not been fully considered, he is apt to con- 
clude, erroneously no doubt, that the cause has been decided 
on other grounds than the law and the facts. 

The situation is even more serious from the standpoint of 
the legal profession. It is with them not occasional but 
almost diurnal. Jt adds infinitely and incalculably to the 
known uncertainties of law, and the responsibilities of legal 
advisers. The most experienced practitioner cannot form 
any confident opinion as to how the Second Division will 
decide any case whatever. He cannot predict what argument 
they will listen to, or whether they will listen at all. 
This is a great evil. Liberty of argument is the only, 
or at least the best, security for a sound judgment. The part 
of the Bar is quite as important as the part of the judge. 
The Bar has just as high a right to be heard, as the judge 
has to determine. Both judge and counsel exist for the 
benefit of litigants, though the contrary impression prevails 
in some quarters. How can counsel perform their duty if 
argument is turned into dialogue in which they play the 
part of targets or occasional interlocutors? If counsel is 
stating the facts, the Court are instantly curious to put legal 
conundrums ; if he is citing precedents, nothing will serve 
them but the exact age of the most unimportant witness. 
One often sees an unfortunate counsel trying to face four 
questions at once, all on different points, like the early 
Christian exposed in the arena to fight simultaneously with an 
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elephant, a tiger, a leopard, and a bear. But even when the 
Division has ‘‘ amiable intervals,” a counsel is often reduced 
to the dilemma of either leaving important points unstated 
and leading cases uncited, or of drawing down thunder and 
lightning on his devoted head. That the Court are entitled 
to every deference is conceded, but their title depends on 
their respecting the independence of the Bar. Nor is this a 
question of personal privilege ; the rights of counsel are the 
patrimony of the Bar held in trust for the public, granted as 
the main guarantee for justice and security. If one may 
recall the historical phrase of D’Aguesseau, the rights of the 
Bar are as ancient as the Judiciary, as necessary as justice 
itself. Doubtless counsel are sometimes tiresome or irrelevant. 
But, as Lord Fraser once said, quoting Pliny, after six hours 
of a tedious count and reckoning, “ Patience is the first duty 
of a judge, and a great part of justice.” He added, “it is 
not always easy, but the merit is all the greater.” 

To look at the situation from the judicial point of 
view may be an act of infinite presumption. Yet it 
may be suggested that most judges have treated each 
case before them as if it were the only one to be decided, 
according to Lord Hatherley’s rule for a just decree, that 
they have felt it part of their duty, not only to decide 
legally but to satisfy the parties that their decisions have 
been reached after careful consideration of the law, and 
of the facts of each case in every part of it. Most 
judges of every Court and every time have recognised that 
they ought to perform all judicial duties, not merely with 
anxious regard to legal rights, but so as to produce respect 
for the Court, and a just confidence that causes are uniformly 
decided solely on their merits according to law and usage, 
and after having been poised and weighed in the balances 
of justice. The authority of the wisest of Lord Chancellors 
is worth citing. In his essay “Of Judicature,” he had 
said, “ Patience and gravity of hearing is an essential 
part of justice; and an over-speaking judge is no well- 
tuned cymbal. It is no grace to a judge, first to find 





THE SECOND DIVISION'S PROGRESS. 275 


that which he might have heard in due time from the Bar ; 
or to show quickness of conceit in cutting off evidence or 
counsel too short; or to prevent information by questions, 
though pertinent.” In taking his place in Chancery, he 
confessed himself of opinion ‘that whosoever is not wiser 
upon advice than upon the sudden, the same man was 
no wiser at fifty than he was at thirty.” Some years later 
in his charge to Serjeant Hutton on his elevation to the 
Bench (a ceremony now dispensed with in Scotland except in 
Ecclesiastical ordinations) he expressed “the lines and _por- 
traitures” of a good judge. The principal are, ‘‘that you should 
draw your learning out of your books, not out of your brain. 

“That you should continue the studying of your books, 
and not to spend on upon the old stock. 

“That you should be a light to jurors to open their eyes, 
but not a guide to lead them by the noses. 

“That you affect not the opinion of pregnancy and 
expedition by an impatient and catching hearing of the 
counsellors at the Bar. 

‘That your speech be with gravity, as one of the sages 
of the law, and not talkative, nor with impertinent flying out 
to show learning.” 

Whether Mr. Justice Hutton conformed his judicial life 
to these precepts, history sayeth not. But they are worthy 
of being engraved opposite every judicial chair, like the 
Creed in churches, or the moral sentences which run round 
the arches of the great Caliph’s Hall of Judgment. 

Suppose the Division will not reform themselves, what is 
the remedy ? In other countries the Bar would take corporate 
action. Neither the French nor the American Bar would 
put up with such conduct. When President Sequier, in 
1844, used in Court language which the Bar considered 
derogatory to their members, the Bar unanimously re- 
solved that no advocate should appear in his Court until 
the president retracted the offensive expressions. The 
president in a few weeks apologised, and embraced the 
bdtonmer in open Court, to signify and seal the recon- 
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ciliation of Bench and Bar. In more recent times, 
the Bar Association of New York adopted stronger 
measures against Justice Barnard of the Supreme Court 
of New York. They impeached him before the Legis- 
lature. Doubtless, in his case, there were  graver 
charges of favouritism and undue influence by a railway 
ring, such as are unknown in our country. But one of 
the articles, on which he was convicted, charged him with 
having treated counsel in a manner arbitrary and tyrannical, 
calculated to intimidate, oppress, and delay counsel in the 
faithful discharge of duty to their clients, and to deprive 
such clients of their right to appear and be protected in their 
liberty and property by counsel. Certainly the instances, by 
proof of which this article was sustained, suggest no experi- 
ence which is not familiar to those who have the misfortune 
to appear before the Second Division. Perhaps it is too much 
to expect the Faculty of Advocates to take any definite step. 
The older men are judges apparent, or in waiting, and dislike 
to clip the prerogatives which they expect to exercise. The 
younger men are slow to move, even in a matter affecting 
their interests and their rights, without the sanction of their 
seniors. But it would surprise no one if other legal bodies in 
Scotland should give formal expression to their dissatisfac- 
tion. It has been sometimes suggested that the Distribution 
of Business Act should be suspended, which would leave the 
Second Division only such causes as litigants chose to bring 
before them for decision. In the abstract, that judges 
should draw high salaries and do nothing, unvexed by the 
waste of their time involved in hearing argument, is a lesser 
evil than that they should do harm to the law, injustice to 
litigants, and injury to the dignity which should surround 
the judicial office. But it would involve a greater scandal, 
and also the unfairness of requiring the First Division to do 
substantially the work of two Appeal Courts. 

Certainly the present situation will ripen the whole 
question of the tenure of judicial office. The historical 
reasons of absolute appointments for life have ceased. In 
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other offices — scholastic, municipal, collegiate, and even 
ecclesiastical, the ad vitam aut culpam tenure has been, or 
is waiting to be, abolished. A tenure of service, either 
private or public, which has no dependence on the quality of 
the work done, and which makes a mistaken choice irretriev- 
able, is repugnant to the whole instincts and experience of 
men of business and affairs. In both ancient and modern 
times, it has not been difficult to obtain judges, learned in 
law and jurisprudence, and possessing the confidence of the 
profession and of the community, under constitution by 
which the term of office was limited either to a fixed 
number of years—e.g., five or seven, or by the attainment 
of a fixed age, the usual Civil Service method, such as 
sixty or sixty-five. But that is too large a question to 
enter upon. The sum of the matter seems to be this. 
It is agreed, as a famous chief justice said, that impulsive 
judgment is judicial injustice, and summary judgment is 
judicial despotism. Against such injustice and despotism 
the Constitution has provided no legal safeguards, except 
in forms practically obsolete. Judges are, to all intents 
and purposes, so long as they keep outside the criminal 
law, legally irresponsible and irremovable. Our Constitu- 
tion has trusted to ethical safeguards, the restraining power 
of the judicial conscience and the influence of forensic tradi- 
tions. But if judges are to care nothing for public opinion, 
to prefer the distrust of the whole legal profession to their 
confidence and esteem, and to disregard the unwritten but 
time-honoured standards of judicial duty, the hour for drastic 
reform will soon strike. It may not be practicable always to 
find men who fulfil all the requisites of a judge laid down in 
the Act of 1579 as to fearing God, being of gude literature 
and practick, and having judgment and understanding of the 
laws. But it is not impossible to devise efficient securities 
against judicial duties being shirked, and judicial work being 
scamped for indefinite periods at the pleasure of judicial 
personages. It is written in the “ Mirror of Justice,” a work 
of didactic excellence but doubtful accuracy, that Alfred, 





278 THE JURIDICAL REVIEW. 


“England’s darling,” in one year hanged forty-four judges 
for having vexed the people by unrighteous decisions. That 
method was effective, if barbaric; and some of us, in our 
more indignant moments, are inclined to ery, ‘‘Oh, for one 
hour of Alfred !” 


N. J. D. K. 

















THE SOCAGER IN DOMESDAY. 


HIS class of landowners appears in the great Survey 
under various names, of which the most noteworthy are 
sochemanni, liberi homines, alodiaru, and censariz. They 
have been a cause of perplexity both before and since Mr. 
Seebohm’s book on the Village Community shed so much 
light on the history of the feudal system, and on the Anglo- 
Saxon land system in particular. Whilst the tenants 
bound to the land, the holders of the yard-lands, and the 
cottiers constitute 71 per cent. of the Domesday popula- 
tion, this class represent 14 per cent. There are 23,090 
sochemannit and 13,649 liberi homines.(a) They are tenants 
upon particular thanages, baronies, or manors ; but obviously 
they are of free descent and condition, and of greater sub- 
stance than the villanz. Within the class, there are great 
varieties or what seem to be great varieties of condition, and 
these have contributed not a little to confusion in regard to 
them. 

Some hold a hide (ci7ca 120 acres) or even several hides; 
others hold a yard-land (cz. 30 ac.) or two or three yard- 
lands; and others have so small a holding as a bovate (c7. 
15 ac.). These are, of course, all holdings within an open- 
field or run-rig system. Some pay to the lord of the manor 
a fixed and definite rent (census annuus)—it may be in 
money, or money and kind. This rent is doubled for 
heriot or relief (pro relevamento) in the year in which the 
lord admits the holder’s heir. Some pay no rent, but owe 





(a) Ellis, ii. 511. 
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“soke” to the manor, and yet can go with their land 
whithersoever they will.(a) Some can neither sell nor 
give their land without the lord’s license; others can freely 
sell, give, and mortgage. Some can give or sell their land 
with the soke (cum socd). Others can give or sell but 
without the soke (sine socd, absque socd).(b) Some 
cannot leave the manor or withdraw from their lord. 
The land of others cannot be “separated” from the 
manor. But others can go to whatsoever lord they would 
(tre ad quem vellet dominum), or go with their land whither- 
soever they would (zre cum terrd quo vellet). One man is 
spoken of as “so free that he can go with his land and 
soke where he would.” 

The man who can go to whatever lord he would, or go with 
his land whither he would, is on the particular manor because 
by himself or his progenitors he has bargained to become the 
lord’s tenant, the implication being that it is free to him 


at any moment to put an end to the relationship. Such 
a bargain is called commendation, and is referred to 


’ 


by such expressions as “vertit se pro protectione” and 
“ snonte se vertit.” Of the lberc homines it is specially 
noted as to 2265 that they are commendati. On the 
other hand there are cases where socagers have been com- 
pelled recently by a more powerful neighbour to become 
tenants of his manor. It is a comparatively frequent entry 
that since the day on which King Edward was alive and 
dead, or since the coming of King William, so many sokemen 
have been “laid to this manor,” or that their land has been 
“added to this manor,’ or that “this land lay not in this 
manor in the time of Edward.” Some men hold land in a 
particular manor, but do not belong to it. Their lord is the 
king, and they are alluded to as “ remanens in manu regis,” 
and their land as “ ad nullam firmam pertinens.” (c) 

The 7968 burgenses enumerated in Domesday were 
socagers.(d) When they render villein services this is 





(a) Ellis, i. 88, and Thorpe, Leg. Gul, 20. (b) Ellis, i. 69-72. 
(c) Ellis, i. 68. (d) Glanville, xii. 3, and Littleton, § 165. 
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noted as exceptional—e.g., the burgesses of Steyninges in 
Sussex do agricultural service for the lord like the villeins 
—‘ad curiam operantur sicut villani.” Every burgh 
had arable land ploughed in common and annually allotted in 
strips or rigs amongst those that were “ free” of the burgh. 
Thus in the time of Edward, 41 burgesses of Derby held 12 
carucates ad geldum, and employed 12 ploughs in the culti- 
vation, though 8 would have sufficed. At Colchester 80 acres 
of land belonged to the commune burgensium, also 8 perches 
round the wall. At Stamford the burgesses held 272 acres 
sine consuetudine. At York 84 carucates gelded with the 
city, and all the burgesses of Oxford had a pasture beyond 
the wall incommon. The burgesses of Norwich pay a rent 
of 6s. 8d. for 80 acres in the hundred of Humbleyard. (a) 

It is clear that the tenants of this class were not a result 
of the Conquest. Their tenure with its varied condition is 
precisely the same as before the coming of William,—if there 
has been any change, that is specially noted. If then they 
were a natural product, so to speak, of the Anglo-Saxon land 
system, how do they appear in the Anglo-Saxon customaries 
and other evidence that has come down to us ? 

“Tt was whilom in the laws of the English that people 
and law went by ranks, and then were the counsellors of the 
nation of worship worthy each according to his condition, 
eorl and ceorl, thegen and theoden.” So begins the ancient 
document titled “Of People’s Ranks and Laws.”(b) It is 
hardly necessary to say that these are distinctions among 
men of free birth and condition. 

The thegen or thanes were not necessarily land-holders. 
We have the familiar example of the merchant who has 
thriven ‘‘so that he faered thrice over the wide sea,” and 
was thenceforth of thane-right worthy. But all wealth was 
substantially from the land, and the thanes as a class held 
areas of land from the king by book or charter. If they 
held not of the king, but of an earl, bishop, or abbot, they 





(a) Ellis, ii. 433, 443, 467, 472, and 498. (b) Ellis, i. 49. 
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were theoden or les-thegen, sub-thanes or medial thanes, 
The thane and his thanage are the units round which the 
system centres. ‘The land of all England and lowland 
Scotland was split up into thanages, so that there was no 
room for any other class of land. The Domesday Survey is 
an inquest as to the thanages, and when they have all been 
registered, the surface of the country is exhausted. 

The landowners were also classified according to the 
extent of their holdings as twelve-hynde men, six-hynde men, 
and two-hynde men; and in one of the customaries, the 
Leges Henrict Primi, a twelve-hynde man is referred to as 
“homo plene nobilis—i.e., thainus.” Again, we find the 
landowners distinguished into eorl and ceorl, and into 
thegn and ceorl, and the thegen distinguished into corl and 
ceorl. These are obviously cross-divisions. But a working 
classification is, eorl, thegn, and ceorl. 

The eorl is the lord of many thanages, the governor of a 
shire, and president in the Hundred Courts and the Shire 
Courts. If the analogy of the wér-gilds of eorl, thegn, and 
ceorl, holds good, he owned as much as forty hides of land 
(ci. 4800 ac.).(a) A thane might “thrive” so as to become 
an eorl, and be of eorl-right worthy. 

The thegn or twelve-hynde man has a normal holding of 
five hides (ci. 600 ac.), which are cultivated on the open-field 
system by his twenty or thirty geneats or villeins. His 
moated and fortified house is called burh or byrig,—in the 
Anglo-Norman customaries rendered castrwm,—and around it 
cluster his men’s dwellings and homesteads. The arable land 
is of two categories: the thane’s inland or demesne-land, 
and the outland, neat-land or gafol-land. The inland is 
the best land, and is nearest the burh; the outland is cul- 
tivated by the common labour of the men, and annually 
before harvest allotted to them in strips by rotation. Some- 
times all the arable land is in one, and the demesne-land 
consists of strips allotted to the thane, and interspersed with 





(a) Thorpe, p. 81 c. 
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those of his men. There are two classes of the men: the 
geburs, and the cottiers (cotarw, bordaru). The latter 
have inclosed crofts and have no share in the common fields. 
Each gebur has normally allotted to him thirty acre-strips 
upon the outland, and these, with a corresponding share in 
the hay meadows and the pasture, constitute a yard-land or 
virgate. All the men contribute rents in money, kind and 
work upon the demesne-land. The thane’s book or charter 
passes to him not only the land but the men on the land and 
jurisdiction over them. Of all this it is hardly necessary to 
remind readers of Mr. Seebohm’s book. For the jurisdiction 
the stereotyped phrase is “ soc and sac,” or simply “soc”; but 
soc, soke, soca (A.S. secan, Lat. sequor) is also used to signify 
the area over which the jurisdiction runs, and sometimes the 
exitus curi@, as an appurtenance of the land. By virtue of 
his book, and subject to the trinoda necessitas, and whatever 
other service the book or custom prescribes, the thane has 


what we now call a fee-simple interest in the land. He may 
sell, give, or mortgage; and after his death his land passes 
to his nearest in blood. But his interest differs in two 


important particulars from the fee-simple of later English 
law, for he has a power of devise, and in the event of 
intestacy the land is divisible amongst all his sons in equal 
shares. 

The original meaning of ceor/ seems to have been a 
freeman not of noble birth. It is used in contra-distinction 
to ecorl, as we have seen, and as if the two terms covered the 
whole population who were sui juris.(a) Again, one of 
Canute’s charters is addressed to “all my thanes, twelve- 
hynde men and two-hynde men ;” and a “ two-hynde thane” 
is to be identified with a “ceorl.” In the same king’s 
law as to heriots, the wér or healsfang of a medial thane is 
stated to be two pounds, which we know from other sources 
was a ceorl’s wér.(b) The word occurs in the earliest Anglo- 
Saxon customaries; but is not found in these after the 





(a) Codex Diplom., pecxxs1. (b) Thorpe, Laws of Canute, 72. 
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laws of Edward the Elder (901-25), and seems to have 
gradually dropped out of use in laws and records before the 
Conquest. 

The normal holding of the ceorl or two-hynde man is two 
hides (c?. 240 ac.), but he might pass into the class of the 
thanes. If he throve so that he had fully five hides of his 
own, church and kitchen, be!ll-house and burh-gate-seat and 
special duty in the king’s hali, then was he thenceforth of 
thane-right worthy.(@) And again, if a ceorlish man throve 
so that he had five hides of land for the king’s wtware, his 
wér-gild became 2000 thrymsas, which was the wér-gild of 
a thane in the Danelaga.(b) With this thane-right his oath 
became equal to the oaths of six ceorls, and his wér-gild 
became, in the Saxon districts, 1200 shillings, or six times 
as much as a ceor'l’s. 

The ceorl’s dwelling was known as his edor. If the burh 
of a thane was violated, the bét exigible from the assailant 
which was called burh-bryce varied from 120 shillings in 
the case of a king’s thane, to fifteen shillings in the case of 
a six-hynde man.(c) The edor-bryce was five shillings, so 
that in this relation again the ceorl corresponds with the 
two-hynde man. The area the ceorl held was known as his 
garth, worth, weorthig, and in one of Ine’s laws it is said that 
the weorthig “ ought to be fenced winter and summer.” “If 
it be unfenced, and his neighbours’ cattle stray in through the 
gap, he shall have nothing from the cattle ; let him drive them 
out and bear the damage.”(d) Even in the case of the ceorl 
with his two hides, part of the land was in demesne and part 
held by his men, who cultivated the whole; and his land was 
an open-field system within itself.(e) To use the language 
of the time, he was possessed of “soke.” But, as Mr. See- 
bohm points out, although he was a substantial land-owner, 
he was not a great capitalist; he might not be the owner of 
a team of oxen for the ploughing, and might be necessitated 





(a) Thorpe, Ranks, 2. (b) Thorpe, Wergilds, 9. 
(c) Thorpe, Laws of Ethelbert, 27, and Laws of Alfred, 40. 
(d) Thorpe, Laws of Ine, 60. (ec) Thorpe, Laws of Ethelbert, 25. 
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to hire one. So in one of Ine’s laws it is said that “ the 
ceorl who has hired another’s yoke, if he have to pay wholly 
in fodder, let that be looked to, let him give it wholly; if he 
have not, let him pay half in fodder and half in other goods.” 

The ceorl corresponds in all essential respects with the 
sokemannus of Domesday. Both are liberi; both are inter- 
mediate in estate and condition between thane or baron and 
gebur or vilanus. In the Anglo-Norman customaries ceorl 
is rendered ‘ socheman” and “ socman.” («) 

The burgess-socagers likewise have “men” in their 
demesne and “‘soke” over them. The city of London was 
divided into a number of “sokes” with an “ealdorman” 
over each, and the merchants there, and in the Cinque Ports, 
and other large towns, are called burh-thegns.(b) At Derby 
there were, in Edward’s day, 243 burgesses, and there were 
16 dwellings (mansur@) possessed of “sac and soc,” of which 
10 belonged to the king. The burgesses of Dover, in con- 
sideration of his having granted them “ sac and soc,’ supplied 
the king with 20 ships for 15 days in every year. There are 
116 burgesses at Huntingdon, and they have under them 
100 cottiers (bordari), who assisted them in paying geld to 
the king. There are 72 cottiers (bordariw) under the 
burgesses of Grantham, in which town also there are 77 
dwellings of sokemen who are of thane’s rank (toftes soche- 
mannorum tergnorum). At Beccles in Suffolk, a burgh 
men, their rents, and services, and the profits of the jurisdiction 
belonging to the abbot of St. Edmunds, there were 30 
socagers, with 20 bordari under them. (c) 

Whilst, as we have seen, a ceorl might thrive to thane- 
right, a thane’s sons might decay into the lower class. This 
class must have been, if not entirely, at least largely re- 
cruited all through the Saxon period from brothers who had 
shared their father’s thanage equally. It is a process which 
has gone on for centuries but with certain drags upon it. 





(a) Thorpe’s Glossary voce “ Socman.” (b) Ellis, i. 50. 
(c) Ellis, i. 491, and ii. 433, 458, 465, and 492. 
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If a great man had several thanages, he would naturally, if 
possible, bequeath one to each of his sons. Such a distribu- 
tion is to be seen in many of the wills of Saxon landowners 
before the Conquest. Again, thanages in the hands of the 
bishops and abbots remained undivided from generation to 
generation. That the thanages in lay hands had not been 
split up to a greater extent at the time of Domesday is 
attributable to the power of devise possessed by the thane, 
the facility of providing for younger sons in the monasteries, 
and in military service at home and abroad, and the oppor- 
tunity which existed, at least in the earlier centuries, for 
settling younger sons on the folkland or the waste, and so 
creating sub-thanages. 

In Domesday there are many instances of a recent 
division :— 

“Five ‘thanes’ hold two bovates of that land, and one 
of them is the senior of the others.” “Five thanes held of 
King Edward, and could go whither they would.” ‘Twe 
brothers held in the time of Edward: each had his own 
house, yet they remained in their own court (in sud curid), 
and could go whither they would.” “These two lands were 
divided between two brothers in the time of Edward: 
afterwards they were given to Ranulf as one manor.” 
“This land two brothers held for two manors, and one 
bought his part of the other and made one manor of the two 
in the time of Edward.” “Three alodiarw held in paragio 
of King Edward, and there were four dwellings” (aulae). 
“Three thanes held 7x paragio, and could go whither they 
would with their land.” ‘Three brothers divided the land 
of their father aequaliter et pariliter.” “ Five brothers held 
the land for five manors, and could go whither they would 
and were equal (pares erant).” In the Lincoln Clamores, 
it is stated that in the dispute between the bishop and 
Eudo, the men of Homcastre testified that “ three brothers, 
Harold, Godevert, and Alaric, divided the demesne land 
of their father aequaliter et pariliter; and Harold and 
Godevert alone divided the father’s soke without the third 
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brother, and held it aequaliter et pariliter in the time 
of Edward ;” and the men of Waragehose testified that 
in the year of Edward’s death, ‘the sons of Godevert held 
the whole soke, they knew not why, whether by force or by 
the grant of their uncle.”(a) At Covenham, in Lincolnshire, 
it is recorded that ‘‘ Chetel and Turver were brothers, and at 
the death of their father divided the land, yet so that Chetel 
performing the King’s service should have aid of his brother 
Turver.” (D) 

From these specimen cases, we may gather certain results 
of the division of a thanage of the normal extent. The sub- 
ject of division is complex ; there are the burh, the inland, 
the geneat-land, the hay-meadows, the pasture and the 
waste ; there are also the geneats, geburs and cottiers, with 
their rents and services ; and there is the King’s service to be 
provided for,—fyrd-bot, burh-bot, and brig-bot, and in the 
later times, Danegeld. One necessity was a separate dwelling 
and homestead for each parcener ; and so after a division we 
find each with his own house. If the inland or demesne 
land were several and inclosed, a physical division of it into 
so many parts was possible. But if, as was often the 
case, it consisted of strips in “the fields,” interspersed 
with those of the men, and if there were say three brothers, 
each parcener would have his turn in the annual allotment 
one-third as often as his father had it. Similarly with the 
hay-meadows ; and as to the pasturage on the waste, each 
would send only one-third as many beasts upon it as his 
father had done. The men and their rents and services would 
be parcelled out amongst the brothers. The jurisdiction over 
the men was not lost ; each parcener held his share of land and 
men “ for a manor,” even though that resulted in five manors 
in place of one. The service to the over-lord was provided 
for; if one did the service, he had aid from the others. 
If the demesne land consisted of strips in “the fields ;” 





(a) Ellis, i. 51, 71, 234, 235, 236, 241, and 242. 
(b) Scrutton’s ‘Land in Fetters,” p. 17. 
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and if arable land and meadows were possessed by the 
parceners in common, we have the case which is provided for 
in one of Ine’s laws. “If ceorls have to fence common 
meadow (gaers-tun) or other land in strips (gafol-land), and 
some have fenced their part and others not, and cattle come 
in and eat up their common corn or grass, those to whom the 
gap belongs shall go to the others who had fenced their 
portions, and compensate them for the damage done.”(«) 

But the result is that a thanage of the normal extent of 
five hides has split up into several holdings of much less 
extent, and which do not qualify their owners for thane- 
right. Each has become a ceorl with, it may be, one or two 
hides and a corresponding number of ‘‘men.” And if we 
suppose repeated divisions, it is easy to understand how a 
“liber homo,” or a man entered in the Survey as unus tainus, 
may only have inherited one or two virgates; and may by 
himself or his progenitors have commended himself to a 
greater neighbour, and yet in virtue of his ancestor’s book, 
and his free descent, be in a position to sell or give the land, 
or to go with it to whatsoever other lord he would. 

The different terms for the free tenant used in Domesday 
represent, it is suggested, different notes as to the condition 
of the owner or the quality of his holding according to the 
point of view. One tenant is called a sokeman because he is 
possessed of ‘‘soke” ; he has villein tenants under him, bound 
to the land, and amenable to his civil and criminal jurisdic- 
tion. He is free to sell or give the land with the soke, 
because that was one of the incidents of book-land. Another 
is a liber homo because he is of free descent, and his wér-gild 
is that of a freeman, or because he is free to go to whatsoever 
lord he will. ‘“Alodiarius” seems to be merely a synonym for 
“liber homo.” The term is explained by Cujas :—‘ Allodiwm 
quasi sine lode, quasi ejus possessor nemini sit leodes.” 
“ Leod ” (laet) has the same meaning as geneat or villein, and 
the alodarius is a man who is serf to none. Yet he is a 





(a) Thorpe, Laws of Ine, 42. 
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tenant, and his alodland is the subject of tenure ; the entry 
“tenuit in allodio” or “ tenwit in allodio de rege,” is very 
frequent in Domesday. It was only last century that the 
meaning was attached to “allodium ” of land not the subject 
of tenure.(a) ‘Alod” does not occur in the Anglo-Saxon 
documents before the eleventh century ; but when it does, it 
is as the equivalent of book-land, charter-land, or haeredi- 
tas.(b) It is sometimes applied to book-land interchangeably 
with feudum.(c) Again, the censarii, censorii, or censores 
are free men who have come into the manor on a contract of 
commendation, one term of which is that they shall pay an 
annual rent; whilst others have come in on better terms, for 
they owe no more than “soke ” or suit to the manorial court 
and are free to go to what other lord they will. And again, 
a tenant who is free to sell or give his land, but without the 
soke, has come in upon a bargain that the land is to remain 
in that manor for all time. This contract may be within the 
memory of the men of the hundred or be presumed from long- 
standing custom. 

There is no reason to think that Commendation was a 
novelty or a result of the Conquest, or that the tenants 
entered in Domesday expressly as commendate exhausted the 
list. On the contrary it was, as Mr. Seebohm shows, a prac- 
tice common for centuries in Western Europe before this 
time. When a thanage had been divided and sub-divided, 
the descendants of the thane were in the position of being 
free to go to what lord they will; and of turning to a more 
powerful neighbour pro protectione, or being forcibly brought 
within his manor. So we have the ceorls appearing in 
Domesday as liberi homines and sochemanni. And in 
the last resort comes in the feudal doctrine that all land 
is holden, and if there is no other lord of whom it is 
holden, then it is holden of the king and the tenant is the 
man of the king. And thus we find men upon manors who 





(a) Ellis, 1-55. 
(b) Thorpe, Laws of Edgar, ii. 2, and Laws of Canute, i. 11. 
(c) Stubbs, 1-76. 











290 THE JURIDICAL REVIEW. 


do not belong to them, and pay no rent to the lord; and 
they are referred to as remanens in manu regis, or ad 
nullam firmam pertinens. When two brothers have, in the 
time of Edward, inherited to their father, and have divided 
the land and built each his own house, and have commended 
themselves to a neighbour, but pay no suit to his court, the 
phrase is, “they remained in their own court (7 sud curid).” 

No doubt, the socager class, to some extent, arose 
from liberal treatment, or what was called in Scotland 
“kindliness,” extended to villein tenants by their lords 
during the course of ages. The tenants in ancient demesne, 
the burgesses and the “ homines consuetudinari” in Domes- 
day, are examples of this. They were villani whose service 
had come to be fixed and determinate, and who could not be 
ejected from their holdings so long as the service was rendered. 
In so far they resembled the socagers, and their tenure came 
to be called villein-socage. But enough has been said to 
show that the class of the free socagers mainly arose from the 
splitting up of the thanages under the rule for equal division 
amongst sons. ‘The process was arrested by the Normans, 
who introduced primogeniture, and took away the power of 
devise as to all tenancies in chief, and tenancies by knight- 
service. If any change on the feudal system of the Saxons 
is to be ascribed to William the Conqueror, it is this. But 
it did not apply to the socager, and so we find the 
rule stated in Glanville and the Regiam Majestutem -— 
“Cum quis ergo haereditatem habens moriatur, si unieum 
Jjilium haeredem habuerit, indistincte verum est quod filvus 
dle patri suo succedit in toto. Si plures reliquerit filros 
tune distinguitur utrum ille fuerit miles sive per feodum 
militare tenens, aut liber sokemannus. Quia si miles fuerit 
vel per militiam tenens, tunc secundum jus regni Angliae 
primogenitus filius patri succedit in totum... . Si vero 
fuerit liber sokemannus tune quidem dividetur haereditas 
inter omnes filios quotquot sunt per partes aequales si fuerit 
socagium tlud antiquitus divisum.” 

GEORGE Law. 
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A Treatise on Crimes and Misdemeanours. By Sir Wm. OLDNALL 
RussEtt, Knight, late Chief Justice of Bengal. Sixth edition, by 
Horace Situ, Bencher of the Middle Temple, &c., and A. P. 
PercevaAL Kemp, M.A., of the Midland Circuit, Barrister-at-Law. 
London: 1896. 

THE appearance, after nearly twenty years, of a new edition of “‘ Russell 

on Crimes” certainly marks an epoch in the history of legal literature. 

This great text-book of English case law is so widely known and so gener- 

ally cited, not only in England, but wherever the English language is 

spoken, that any attempt to enlarge upon its merits would be superfluous. 

The editors of the sixth edition have done their work thoroughly,—the 

statutes and cases are brought down to the end of 1895, and together with 

the insertion of a vast mass of new matter, has come the corresponding 
excision of very much which had become obsolete or been superseded by 
more recent authority. The bulk of the book, therefore, is hardly, if at all, 
increased, and the editors have further attempted a certain amount of re- 
arrangement of the subject-matter. It is perhaps to be regretted that they 
had not sufficiently the courage of their convictions to go further in 
this direction. Since the publication of the fifth edition, Mr. Justice 

Stephens gave us his draft code, which is admittedly the best and most 

logical arrangement of the criminal law and jurisprudence which has yet 

been formulated. It is to be hoped that in a future edition of ‘ Russell on 

Crimes,” a more complete and drastic revision of the arrangement of the 

work may be undertaken,—and that, for example, offences relating to the 

coin of the realm may appear in their natural and logical place among 
offences against property, and not as in this edition among offences 
principally affecting the Government and immediately followed by ‘‘ serving 
or procuring others to serve Foreign States.” It is also to be regretted 
that the editors have thought themselves bound to follow their author’s 
reticence regarding the crime of high treason, The reasons originally 
given for the omission of all discussion of this crime—viz., the great addi- 
tional space which its proper discussion would have occupied, and because 
prosecutions for high treason are always so conducted as to give time to 
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consult the highest authorities, would be most valid and convincing in a 
work of a historical or argumentative nature. But after all, the English 
statutes and cases relating to high treason lie within a comparatively small 
compass, and a statement of them with the same fulness and accuracy as 
characterise other parts of the present work would scarcely have occupied 
more than fifty pages, while the insertion of this important matter at the 
commencement of Book II., and the relegation of the chapters relating to 
the coin to their proper place among the offences against property in Book 
IIT., would have gone far to produce a completeness and logical sequence 
in the work without materially increasing its bulk. 

A Scottish lawyer naturally looks first for subjects whereon the law of 
England differs from that of Scotland, and legal reformers in both countries 
endeavour to trace the causes underlying differences with a view to 
ascertain which system best fulfils the objects of jurisprudence. Perhaps 
the most noticeable difference meets us at the very outset under the head 
of costs of prosecutions, for this indicates a system to which England has 
adhered almost alone among civilised nations. Almost universally the duty 
of making a preliminary investigation, collecting evidence, and managing 
the case is, as it is with us in Scotland, entrusted to public officers. Even 
in Ireland, where the English law prevails with but slight variations, pro- 
secutions are generally conducted by solicitors and counsel representing the 
Crown. In England alone this important function is left entirely in the 
hands of private persons. This theory, which reaches down to the most 
subordinate officers of justice, is but little understood in Scotland. The 
police in England possess, in fact, no powers which are not also possessed 
by private persons. A private person may arrest a wrong-doer precisely 
as a policeman may, and when a private person would require a warrant 
to arrest, a policeman would require the same. The only difference the 
English law recognises is that, in arresting a person under reasonable sus- 
picion of a felony where no felony has actwally been committed, a policeman 
is protected, but a private person is not; also, that when occasion arises, 
a policeman is bound to arrest ; a private person is not. When the culprit 
is brought before a magistrate, the same system obtains; the magistrate 
has no means of making enquiries, and it is no one’s official duty to search 
into the matter. Sometimes this is undertaken by the police ; sometimes by 
the private prosecutor, who conducts the case exactly as he would an ordinary 
civil action. It is precisely the same in England, whether the crime be 
High Treason and the Attorney-General the prosecutor, or the prosecution 
of a petty thief for stealing a shilling, The Attorney-General, or the 
Director of Public Prosecutions, has no other powers than any private 
person ; further, any private person has precisely the same right to 
prosecute for any crime as the Attorney-General ; it need not have been a 
crime against himself or one in which he had any manner of interest, it is 
sufficient that a crime was committed, it is not even necessary that the 
victim desired a prosecution. All this, doubtless, sounds very strange to 
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Scottish ears and we are apt to overlook or not readily to recognise the 
advantages arising from it. Yet there is manifestly a strong sanction 
given to the observance of the law by the power conceded to every man of 
enforcing it, and also a potent guarantee for the respect due to, and the 
observance of the law is provided by giving to every individual the oppor- 
tunity of testing the legality of any act, which in his opinion is, or ought 
to be, considered as criminal by means of a criminal prosecution. The 
obvious danger of such prosecutions being undertaken from spite, or to levy 
blackmail or other unworthy motive, is restrained by the fear of an acquit- 
tal and of the accuser being immediately placed on his trial for malicious 


prosecution or mulcted in exemplary damages. Many most important 


questions have thus been decided by the action of a private prosecutor in 
England in cases where probably public officials would hold that there 
was no ground for prosecution. It is settled by the cases of Mackintosh, 
2 Couper, 236 and 367, and Robertson, 1 White, 468, and 3 White, 230, that 
in Scotland (except where there is a statutory title), the theoretical right 
of the private party injured to prosecute depends for its assertion on 
the concourse of the Public Prosecutor, although apparently leave to pro- 
ceed might be given if the Public Prosecutor withheld his concourse on 
grounds unsatisfactory to the High Court of Justiciary. For an interesting 
discussion of the whole subject, from the point of view of both theory and 
practice, see fifth and final report of Judicature Commission (1874), includ- 
ing C. J. Cockburn’s memorandum, and a reference to C. J. Denman’s 
article reviewing Bentham’s Treatise on Judicial Proof (Edinburgh Review, 
March, 1824), and M. Le Sellyer’s learned Traité de l'exercice et de lextine- 
tion des actions publique et privée, (Paris, 1874.) 

But since the questions to be decided may be of the utinost importance to 
the country, but the costs of the prosecution may be far beyond the means of 
any of the parties who would naturally take them up, it follows that some pro- 
vision must be made for the payment of such costs in proper cases, and these 
provisions will be found at the end of Chapter i. of Book I. This system, 
which, whatever might be its theoretical advantages, was probably more the 
result of growth and development than of design, has produced also the 
English development of the law of misprison of felony and compounding of 
felony, treated of in Book II., Chapter 14. Naturally, where the law 
gives to every man the power of prosecuting for offences, and gives no legal 
powers of conducting preliminary enquiries to any public officials, it is 
important that the distinction between a criminal and a civil action should 
be distinctly marked, for clearly if the prosecutor were able to settle a 
criminal prosecution on such terms as he deemed proper, frequent denials 
of justice, and an immense incentive to blackmail would at once result. 
Another offence, strange in the eyes of Scottish lawyers and savouring 
rather of archaic learning than of modern practice, is that of Maintenance, 
wherewith may be associated Champerty, Embracery, and Barratry,—the 
very names of which sound barbarous in our ears. Russell, of course, 
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cannot go into the history of this crime, which is very curious, dating back 
as it does to the Statute 3, Edward I., c. 28 (1275), which provides, “ ge 
nul clerk de justice ne de visconte ne meintenge parties en querelles.” In 
1 Edward III. c. 11, we get a hint of the reason of this law. ‘ Because the 
king desireth that common right be administered to all persons, as well 
poor as rich, he commandeth and defendeth that none of his counsellors 
nor of his house nor none other of his ministers nor no great man of the 
realm by himself nor by other by wording of letters or otherwise, nor none 
other in this land, great nor small, shall take upon them to maintain 
quarrels nor parties in country to the let or disturbance of the Common 
Law.” In Stubbs’ Constitutional History, vol. iii, pp. 532-540, will be 
found a description of the state of society in Medieval England, which 
appears extremely favourable to maintenance: the people were extremely 
litigious, a man who had a quarrel could readily secure the aid of some 
powerful baron who would conduct his cause, and in return would have 
the rights of a patron over his clients. “In their great fortified houses the 
barons kept up an enormous retinue of officers and servants arranged in 
well distinguished grades, provided with regular allowances of food and 
clothing, and subjected to strict rules of conduct and account.” Thus the 
barons were like little kings, and had Courts on a small scale ; these were 
naturally very liable to abuse, and, as Mr. Justice Stephen points out, 
“* When abused, they threw everything into confusion.” 

Thus then it became a crime to “get men to maintain suits,” or to 
maintain the suits of other men, whether it were merely to the disturbance 
of the common right and under no contract to have part of the thing in 
suit (when it was termed “ maintenance”), or when there was a stipulation 
that a part of the subject-matter should be given to the intermeddler, in 
which case it was called Champerty or Campsi partitio, a very different 
thing from the Pactum de quota litis, and very much more far-reaching in 
its scope. 

How far it is still desirable to preserve this archaic rule may well be 
questioned, and, indeed, the dates of the cases cited by Russell afford 
clear evidence that maintenance in modern times is looked upon as 
almost in desuetude, yet the recent case of Bradlaugh v. Newdigate, 
11 Q.B.D. 1 shows that the old law is still in force. This Chapter 
xxi, of Book II. of Russell proves how a fossil may linger embedded in 
the rock of criminal jurisprudence long after the reasons for its existence 
have gone by. 

In our own Scottish jurisprudence the risk of being made dominus 
litis proves in practice quite sufficient to obviate all the dangers which 
this medieval survival is supposed to guard against in England. 

The distinction again between libel and slander, Book II., Chap. xxviii., 
is one which is foreign to Scottish jurisprudence, and, though founded on 
strictest logic, is but little understood among us. To put it in a nutshell, 
it is, according to the English conception, one of the natural rights of man 
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to insist that no defamatory matter relating to him shall be published, 
whether he be injured thereby or not; but with regard to spoken words he 
has merely a right to insist that he be not damaged thereby ; hence with 
regard to the latter, which in England is termed slander, the proof of 
damage is essential, As in the case of defamation with us, libel or slander 
in England may be the subject of a civil action for damages or of a 
criminal indictment, but in the case of damages the strange reluctance of 





English jurisprudence to admit the principle of solatiwm confines the 
amount to the actual proved damages sustained. 

The idea of nuisance as an indictable offence, Book II., Chap. xxxii., 
is one which will be unfamiliar to the Scottish legal mind, yet it is difficult 
to see wherein the pollution of a river wherefrom all may drink, or the 
creation of a noxious smell infecting a highway along which all may pass, 
or the obstruction of that highway, is anything but an offence against the 
community, and to be punished as such. The careful and full discussion 
of this branch of the law deserves to be carefully read and considered by 
all Scottish lawyers. It is probable that the excellent illustrative cases 
will raise a doubt whether after all, and setting statutory nuisance out of 
the question altogether, there may not be something to be said for the 
distinction between public and private nuisances. The remainder of the book 
shows but few and insignificant differences between the criminal laws of Eng- 
land and Scotland, but the carefully accurate definition and the elaborate 
classification of crimes in all their details make the work most valuable, indeed 
almost indispensable, for a Scottish lawyer. A word of regret may perhaps 
be permitted that the editors, while appending many valuable notes as to 
the similarities and divergences of American law (as to which they 
mainly rely on the popular New Commentaries on the Criminal Law, by 
J. P. Bishop, Chicago), did not think of pointing out at all events the 
most obvious comparisons with the law of Scotland. A very few footnotes, 
amounting to not more than half-a-dozen extra pages in all, would have 
enormously enhanced the value of this book to a Scottish lawyer by 
indicating to him the few pitfalls where English authorities could not be 
safely cited in Scotland. It may be hoped that in the next edition the 
editors may give their brethren at home at least as much consideration as 
their cousins over the water. The slow advance in England of what is 
barbarously called penology is represented by the Penal Servitude Act 1891, 
and by the abolition of the power to inflict the punishment of solitary 


confinement. 5 WS Wee tae 


The Principles of International Law. By T. I. Lawrence, M.A., LL.D., 
&e., &c, London: Macmittan & Co., 1895. 

In the preface to this volume Dr. Lawrence says that he will be more 

than satisfied if he has “succeeded in placing before students of political 

science a clear and readable outline of one of the most important branches 
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of their subject.” In so far as the exposition of the ordinary doctrines of 
English and American International Law is concerned, he has entirely 
succeeded, If he has fallen short in other respects, it is entirely due to the 
difficulty of his task. He attempts to compress into a volume of 600 
octavo pages not only an outline of the doctrines of International Law, 
with some account of questions still in debate, but also a sketch of the 
philosophical principles underlying the subject and an outline of its history. 
Philosophical and historical theories are so much matter of prejudice or 
temperament that it is hard to find authorities agreeing with regard to 
them ; but it is in those two departments that Scottish readers will be 
most disposed to differ from the views put forward by the author. Dr. 
Lawrence accepts the Hobbesian theory of Law as expounded by Austin, 
and shows that International Law is nevertheless true law, and falls within 
the Austinian definition. Austin himself thought that his definition of 
Law excluded what is commonly called International Law. Instead of 
modifying his theory to suit the facts, Austin shut his eyes to the facts and 
stuck to his theory, which was merely a partial explanation of a portion of 
the criminal law, and did not explain the most ordinary phenomena of the 
civil law. The crude and hasty generalisations of Austin are absolute 
barriers to the progress of legal philosophy in England. Take Dr. 
Lawrence’s definition of a State (p. 56), as ‘A political community, the 
members of which are bound together by the tie of common subjection to 
some central authority whose commands the bulk of them habitually obey.” 
The truths in this definition are—(1) the idea of organisation which gives 
stability, and (2) the idea of habit, which is, at least, as old as Aristotle. 
It would be just as true to say that the central authority habitually obeys 
the commands of the bulk of the community. For the sake of its own 
existence, the central authority must defer to the very prejudices of its 
so-called subjects. And so a perfect state is one where Government can 
wield the force of the whole, because it represents the will of the whole, 
and the “service” of the subjects is “ perfect freedom.” 

Dr. Lawrence says ‘that there is not one International Law, but 
several.” He means several systems. But why stop at systems? If two 
states make a treaty, that is a system of law for them. And so, in point 
of fact, each state makes a set of rules to regulate its dealings with 
foreigners. By imitation, negotiation, tradition, and otherwise, these rules 
are identical in states which have much intercourse. Hence many rules 
dealing with foreigners become International—common to several or most 
or all nations. The word “International” means sometimes “ Universal,” 
or “Catholic.” An “International Exhibition” in English is equivalent 
to an “Exposition universelle” in French. If this word is consistently 
adopted, the difficulty of placing or defining Private International Law 
does not arise. It is as much International Law as the law of treaties or 
the law of neutrality. 

The historical sketch is the least satisfactory part of the volume. 
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There is no reference to the attempts of the great empires to weld mankind 
into unity by brute force; nor to the importance of religious ideas that 
underlay ancient intercourse. The Empire of Cyrus was an example of 
unity together with the recognition of separate nationalities, As Professor 
Mahaffy shows, the Hellenic world after the death of Alexander shows 
us a state-system, presenting many analogies to that of our own days. 
What strikes the reader of Polybius is its modernness—spheres of influence 
and Monroe doctrines between Carthaginians and Romans in Africa and 
Italy—balances of power and interventions—diplomacy and international 
arbitration. Dr. Lawrence follows the usual fashion when he describes 
the treaty between Rameses the Great and the Hittites as the earliest 
Extradition treaty. But if the translations given are correct, it dealt only 
with political offenders, and it provided that neither they nor their 
dependants should be punished in any manner whatever. It is the very 
converse of an Extradition treaty, of which a genuine example is to be 
found in the treaty between the Romans and the Jews in the time of the 
Maccabees. The key to the meaning of the Egyptian treaty is to be found 
in the stories of Jeroboam (1 Kings xii. 2), and of Phanes of Halicarnassus 
(Heb. iii. 4,11), It was an undertaking on the part of each of the contracting 
parties not to harbour political adventurers belonging to the other nation. 
Dr. Lawrence adopts the usual view of the importance of Feudalism in 
giving rise to the idea of territoriality. In modern Europe, no doubt, 
Feudalism was all important; but the idea is deeper, or, if you please, 
Feudalism existed long before the Middle Ages and in other parts of the 
world than Europe. The tendency to give a physical or territorial 
embodiment to an abstract or spiritual unity is shown in the history of 
such words as—Civitas, Imperium, Ekklesia, Church, Polis, &c. 

To the general reader the most interesting part of Dr. Lawrence’s work 
will be the incidental discussion of questions still open. These are treated 
with the judicial impartiality and the high tone that characterised his 
well-known volume of Zssays. This volume is copyright in America and 
has been printed there. Our American friends are justified, if they can do 
it, in fostering the American printing trade at the expense of the Edinburgh 
trade ; but it would be an act of international courtesy to make the spelling 
suit the English market. W. G. M. 


The Duties and Liabilities of Trustees. Six Lectures, delivered in the 
Inner Temple during the Hilary Sittings, 1896, at the request of the 
Council of Legal Education. By Avcustine Brrre.t, Q.C., M.P. 
London: MacmiLuan, 1896. 

This little book may be confidently recommended to the attention of 
every one who happens to be a trustee under a family settlement. The six 
lectures which compose it were originally delivered to law students, and 
they are now offered to a wider audience. The book is eminently readable, 
VOL. VIII.—NO. 3. X 
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and while the lawyer will find in it a general statement of the duties and 
liabilities of trustees, which may be of use to him, the trustee who is not 
a lawyer will not be driven from its perusal by technical language or 
abstruse discussion of cases. On the contrary, he will find in it much good 
advice ; and while it will make him realise some of the difficulties and 
dangers of his position, which probably he little dreamt of when he 
accepted the office, it will at the same time show him how to conduct 
himself so as to do his duty as trustee and yet escape the pitfalls that 
beset his path. It is not too much to say that if this book were read and 
digested, and its advice followed by every testamentary and marriage- 
contract trustee, the cases of hardship, with which the reports are so 
familiar, would become very few and far between. 

Mr. Birrell, of course, deals with English law, and appeals to English 
trustees, but the general rules of conduct which he lays down for the 
guidance of trustees are as applicable here as in England. The prelimi- 
nary “duties,” for example, which he enumerates—viz., to acquaint one’s-self 
with the terms of the trust, to bear them in one’s memory, and never to 
depart from them—self-evident as they are, yet important, and too often 
neglected—are imperative in Scotland as in England. The duty also of 
showing due diligence in the administration of the trust, and the rule as to 
the degree of diligence required are the same in each country. Mr. Birrell 
quotes Whiteley v. Learoyd ; we in Scotland have Knox v. Mackinnon and 
Raes v. Meek. There is also in the book a great deal of good advice as to 
a trustee’s duty respecting investments, and a note of warning is struck 
with regard to the danger incurred by carrying on, without leave, the 
business of the truster for behoof of his family. 

To the Scots lawyer it is interesting to note some of the differences 
between the English law and ours, For example, as Mr. Birrell incident- 
ally points out, there is in England no limitation of proof of trust to the 
writ or oath of the alleged trustee. In England, a trust of personalty may 
be proved by parole evidence. Again, he points out that in England the 
trustees must act unanimously. There is no recognition in English law of 
a quorum of trustees, and a majority has no power to override the opinions 


of a minority. 
’ C. R. A. Howpen. 


A Selection of Leading Cases in the Common Law. By Watter 
Suairtey Sarrvey, Barrister-at-Law. 5th Edition, by Ricuarp 
Watson, LL.B., Barrister-at-Law. London: Stevens & Sons, 
LimiTED, 1896. 


This book is intended as a guide to Smith’s Leading Cases, but it is 
written far too much on the “reading made easy” principle. The style is 
much too popular—indeed in places it is “slangy ”—and the extent and 
variety of the topics dealt with are so great as to render the treatment 
of most of them very slight. To dispose, for example, of malice in the law 
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of Defamation with the statement that “malice is not really necessary to 
the plaintiff’s case,” is obviously unsatisfactory. A list of the cases, 
printed in large type in the form of a sort of map, with the direction that 


the student should tear it out of the book—‘ if his own” 


—and “pin it up 
in some conspicuous place, where the cases will constantly catch his eye,” 
is sufficiently significant of the general character of the book, and of the 
use which is expected to be made of it. At the same time it is only fair 
to say that, for an elementary treatise, the book has considerable merit, 
and will be found useful for its explanations of legal rules. The method 
adopted is to state the case briefly, and always, for the sake of clearness, as 
if the question were simply at nist prius, and then to set forth and illus- 
trate the main principles of the branch of law to which the case belongs. 
An immense amount of law is in this way compressed into small compass, 
and on the whole, so far as it goes, it is stated with clearness and accuracy. 
The section on “ Partnership Liability ” may be taken as an illustration 
of the method adopted. There the cases chosen are Waugh v. Carver, 
1794, 2 H. Bl. 235, and Cox v. Hickman, 1860, 30 L.J.C.P. 125, the 
latter of which is important, because it established the doctrine that partici- 
pation in the profits of a business, though strong evidence of partnership, is 
not conclusive of the question, as was previously supposed, the real test 
being whether the business is carried on by persons acting as agents of the 
person sought to be made liable as a partner. The statement of these two 
cases is followed by a brief digest of the Partnership Act with references to 
illustrative cases. It should be said that, in many of the subjects, the 
selection of cases is not judicious. A number of the cases are exceedingly 
old—the earliest is Spencer v. Clark, 1583—and sometimes it would have 
been a distinct advantage if more recent cases had been substituted for 
those in the text. The well-known case of Derry v. Peek, 1889, 14 App. 
Ca. 337, deserves a more prominent place than that assigned to it in the 
section on Action for Deceit, and at least some reference should have been 
made to the modification introduced into the law as laid down in that 
decision by the Directors Liability Act 1890. The editor has, however, 
carefully brought the book down to date, and his collection of new 
decisions, either cited or discussed, shows accurate and painstaking labour. 


Francis M. ANDERSON. 


Libel and Slander. By W. B. Opcers. London: Stevens & Sons, 
Limitep, 1896. 


From an academic point of view, the law of Libel and Slander in England 
has been, and is still, considerably more interesting to the earnest searcher 
after legal subtleties than the technicalities which engage the attention of 
the Senators of the Scottish College of Justice in dealing with that branch 
of the law. It is true that recent legislation has displayed some slight 
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tendency towards assimilating the two codes,—for instance, since the 
Slander of Women Act of 1891 (54 & 55 Vict. ¢. 51), it is no longer 
necessary in England for a female plaintiff labouring under the imputation 
of unchastity to aver or to prove specific damage. In all other actions, 
however, for damages on account of slander, the plaintiff must table and 
prove tle exact pecuniary loss or patrimonial injury he or she has sus- 
tained, and that loss or injury will be the measure of the damages to be 
awarded, A wound to the feelings is an injury unknown in the philosophy 
of the High Court of Justice, and solatiwm is a salve not included in their 
pharmacopeia. But whatever differences may still exist either in civil or 
criminal proceedings in varidus parts of the United Kingdom, every 
lawyer, whether student or practitioner, will welcome a new edition of 
Mr. Odger’s exhaustive treatise. As he himself claims in his preface to 
the first edition,—‘“ An attempt has been made to state the law on each 
point in the form of an abstract proposition.” This object is most 
satisfactorily accomplished, and the decisions quoted have been grouped 
and discussed in an intelligible and convenient manner in the text itself, 
and not relegated to small print and footnotes, a habit common to many 
modern writers, and trying both to the eyes and patience of the reader. 
In the chapter on Trade Libels, the effect of section 32 of the Patents, 
Designs and Trade Marks Act 1883 (46 & 47 Vict. ¢. 57) is dealt with at 


length. This section, which at first sight would appear to have been 
passed with the object of finding lawyers employment, enables tradesmen 


and others who are accused of infringing existing patents to take action on 
account of “threats,” should these not have proceeded to the point of an 
action for infringement. Chapter xx., in which the learned author 
discusses the considerations which should be taken into account by an 
intending plaintiff before issuing his writ, may be specially commended to 
the perusal of laymen witha mania for litigation. An appendix contain- 
ing some valuzble precedents of pleadings, completes the satisfactory result 
of much labour, knowledge and research. 
A. W. JONES. 


The Law of Nature and Nations in Scotland: being the Lectures 
delivered in Session 1895-96 in the University of Glasgow, intro- 
ductory to the three Courses of—I. Philosophy of Law, General and 
Comparative Jurisprudence: IJ. The Law of Nations, or Public 
International Law: and III. International Private Law. Ly 
Witiiam GapraitH Miter, M.A., LL.B., Advocate. Edinburgh: 
Wituiam Green & Sons, 1896. 

The publication of this book marks an important step in advance 
towards a long-desired consummation,—the equipment of a fully-organised 
Faculty of Law in the University of Glasgow. No one has worked more 
ungrudgingly for this end than Mr. Galbraith Miller, and he may now be 
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congratulated upon the fact that if the goal is not yet reached, it is 
very much nearer than in the year 1878, when he was first invited to lecture 
on Public Law. These Lectures show, beyond doubt, that the course of 
instruction in Law in Glasgow is, on its theoretical side, in most competent 
hands. The only adverse criticism one feels tempted to offer is that the 
author’s great display of abstruse learning may have a somewhat paralysing 
effect upon the minds of his students. In the first lecture, Jurisprudence 
in Glasgow, My. Miller first of all deals with the three terms, “ General 
Jurisprudence,” “ Comparative Jurisprudence” and ‘‘ Philosophy of Law,” 
which have been officially used by the University Commission. The first, 
he thinks, comes from Bentham, Austin, and the English School of Jurists ; 
the second is due to Sir Henry Maine; and the third is adopted out of 
deference to the memory of Lorimer. He then proceeds to show how the 
natural bent of the Scottish mind towards the study of Moral Philosophy, 
and the influence of the Roman Law and of Lord Stair’s Institutes have 
been factors in differentiating the treatment of the problems of Jurisprud- 
ence in Scotland from their treatment in England; and, in conclusion, 
it is shown how wide is the range of subjects which might fairly come 
under the new ordinance of the University Commission which relates to 
this branch of study. In the second lecture, What is International Law ? 
it is maintained that International Law and International politics shade 
off into each other, and that many supposed questions of International 
Law are really political questions put in a legal form. Abundant illus- 
trations of the main thesis are drawn from recent events. The third 
lecture, ‘‘ Zhe Law of Nations in the Scottish Courts,’ 
most interesting. It contains much recondite historical information, the 


’ is perhaps the 
gist of which is that at the beginning of this century the problems of 
Private International Law were treated in Scotland in such a way as 
really to become a kind of pretorian equity or Scottish jus gentium. By 
English influences, however, this spurious system was superseded, and the 
question the Court now tries is which of two or more systems of positive 
law applies to any particular jural relation. 
ALEX. THOMSON. 


The Law of the Domestic Relations, including Husband and Wife, 
Parent and Child, Guardian and Ward, Infants, and Master 
and Servant. By W. P. Everstrey. 2nd Edition. Pp. 1011. 
London: Stevens & Haynes, 1896. 


The mills of law publishers grind slowly, and the fact that in ten years 
Mr. Eversley’s book has reached a second edition sufficiently indicates that 
it has been found useful by the profession. It is a work which ought to 
be better known in Scotland. Clearly written, well arranged, and with a 
very full index, it is the most convenient guide for a Scotch lawyer who 
has occasion to look into the English law upon any point connected with 
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the domestic relations. It covers in about one-fourth of the space the 
same ground, roughly speaking, as is occupied by Lord Fraser in his three 
separate works, except that it does not include Divorce, or the law of 
Employer and Workman, It is somewhat striking that on Husband and 
Wife there is no English text-book really comparable with Fraser either in 
fulness of treatment or in admitted authority. Mr. Eversley, excellent as 
his work is, hardly professes to fill up this gap, and indeed his space is too 
limited to enable him to discuss exhaustively all the topics included in his 
volume. It is, perhaps, a little arbitrary to treat of apprentices in a book 
on the domestic relations, and to sever the law of domestic servants from 
its place in the general chapter of law which deals with employer and 
employed. And infancy is not a “domestic relation,” nor even a “rela- 
tion” at all. But practical convenience is the ruling consideration in such 
matters, and no one will quarrel with Mr. Eversley for having included a 
few chapters which, upon a stricter theory, he might have shut out. In 
his brief review of the Scotch law as to the constitution of marriage, there 
are a good many minor points which need to be corrected, or, at least, more 
guardedly expressed, and Mr. Eversley has followed Fraser a little too 
blindly without noticing changes since his date. Six weeks’ residence in 
the parish is not now required for banns, far less six weeks by both parties, 
The provision of 10 Anne, c. 7, which requires the publication of the 
banns of Episcopalians in the church which they attend as well as in the 
Parish Church is, as regards the necessity for publication before the 
Episcopal congregation, almost certainly in desuetude. 

The statement, at p. 31, of the effect of Brougham’s Act of 1856 is quite 
inaccurate. Since that Act there is not “ required for a valid marriage in 
Scotland a residence of at least twenty-one days in that country preceding 
the marriage.” The Act only applies to irregular marriages, and not even 
to all these, for a marriage by promise, cum copula subsequente, is not 
“contracted by declaration, acknowledgment, or ceremony.” As to regular 
marriages, the residence of one party for fifteen days before notice of banns 
is generally accepted by the minister as sufficient. It is difficult to see the 
point of giving, from The Queen v. Millis, Lord Lyndhurst’s summary of 
the effects of sponsalia per verba de presenti, for as it had been settled by 
the House of Lords in Walker v. M‘Adam, nearly half-a-century before, that 
in Scotland the effect of sponsalia per verba de presenti was marriage, 
it is hardly necessary to invoke, as Mr. Eversley does, the authority of 
Lord Lyndhurst, for the statement that “the parties could not by mutual 
consent release each other from the obligation.” Mr. Eversley accepts 
Lord Fraser’s view that promise cum copula does not make marriage until 
declared. He quotes to support this proposition Stowell’s celebrated 
dictum in Dalrymple, which flatly contradicts it, for, Stowell says, the 
effect of carnal intercourse, following on a promise of marriage, is “to 
convert the engagement into an irregular marriage;” and, strange 
to say, Mr. Eversley does not quote the opinion of Lord M‘Laren 
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in Maloy v. Macadam, 12 R. 431, which is the only judicial declara- 
tion in Scotland in favour of the proposition he is asserting. Mr. Eversley 
says, “the balance of opinion and authority seems to favour Lord Fraser’s 
view.” But he cites nothing in support of this generality, and he does 
not appear to have read Freisen. The recently-published investigations 
of that very learned writer into the medieval lore on the subject have 
strengthened the opinion that sponsalia per verba de futuro cum copula 
cannot ever have been regarded as producing an effect less than sponsalia 
per verba de presenti. Freisen’s conclusion, reached after the most laborious 
research, is that verba de presenti made marriage—verum matrimonium— 
though it was only matrimonium initiatum, It differed from matrimonium 
perfectum only in two points—l1, that the Pope might by dispensation release 
the parties; and 2, that either party might release himself by “ entering 
religion.” Freisen does not deal with the later history, but one has no 
difficulty in seeing how after the Reformation these two qualitications 
naturally dropped, and Lord Eldon’s judgment in Walker v. M‘Adam, that 
mere declaration makes marriage, seems confirmed by the researches of 
the historian. But promise followed by copula made matrimonium, not 
initiatum, but perfectum, see Decret. Greg. ix. 4, 1, c. 15, 50, 32 (de sponsal) 
and other texts cited—eg., by Sohm, Das Recht der Eheschliessung, at 
p. 142. It would be indeed curious if our Courts should ultimately hold 
that this, which the canonists regarded as more indissoluble than sponsalia 
per verba de presenti, was only a pre-contract, and that the woman was 
never married unless she brought her action of declarator during the man’s 
lifetime. 

Again, the statement on p. 36 that irregular marriages expose the 
parties to pains and penalties is incorrect, except as regards clandestine 
marriages—i.e., by a minister without banns, or by a layman usurping the 
office of a minister. There can be no prosecution unless there is some 
kind of religious or quasi-religious celebration (Ballantyne, 3 Irvine, 352). 

At p. 43, upon the question of whether genuine domicile is necessary for 
jurisdiction in divorce, there should be a reference to Le Mesurier [1895], 
A.C. 517, which, though not technically binding on the Scotch Courts, 
being a judgment of the Privy Council, has probably placed the law 
beyond further question. 

The writer of a text-book is hardly to be blamed for stating as clear 
law what has been held by the House of Lords. But that august tribunal, 
though infallible as to law until it admits its own error, is not infallible as 
to history, and the doctrine of 7. v. A/illis that the presence of a priest 
was always necessary to make a valid marriage in England, has received 
many shrewd blows since it was laid down. The opinion of Willes J. in 
Beamish, 9 H.L.C. 274, in which, while loyally accepting 2. v. Millis that 
great judge undermines its foundations, is perhaps the best piece of judicial 
irony in the books. Victriw causa deis placuit, sed victa Catoni. One 
would have expected some reference to the criticisms which have satisfied 
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the learned authors of Pollock and Maitland’s History, that the three 
learned lords, whose opinion accidentally prevailed against an equal 
number, took a wrong view of the historical evidence. 

On p. 118 is it really sound to say that proof of fraudulent concealment 
in material particulars of the pecuniary circumstances or previous life of the 


plaintiff is a good defence to an action for breach of promise? Mr, Eversley 
cites three cases for this. But in Foulkes v. Sellway, 3 Esp. 236 (not 
336), Lord Kenyon merely allowed proof of the plaintiff's bad character, 
Horam v. Humphreys, Lottt. 80, has absolutely no bearing on the 
question. The sheet anchor is Wharton v. Lewis, 1. C. and P, 529, 


I think this also turned on proof of previous bad character, The man 
had broken off his engagement on receipt of an anonymous letter 
to the effect that the lady had formerly been a barmaid, and had carried 
on the business of a milliner at Oxford, “ with another lady who was then 
in keeping.” The father and brother of the plaintiff denied the truth 
of these statements, and the engagement was renewed. At the trial the 
defendant offered to prove their truth, and Abbott C.J., left it to the jury 
to say if he had been induced to continue the connection by misrepresenta- 
tion. The suggestion clearly was that the lady’s character was to be 
known @ socia. Such a case differs widely from one of concealment 
of pecuniary circumstances. If a woman’s concealment of the fact that 
she has been four months in a lunatic asylum is not a good defence, as was 
held in Baker v. Cartwright, it is ditticult to figure a case of coucealment 
as to money matters which would be strong enough. Surely these old 
cases as well as Leeds v. Cook, 4 Esp. 257, where the plaintiff's rough 
and violent conduct was said to be a good defence, cannot stand together 
with Hall v. Wright, E. B. and E. 746 (Mr. Eversley cites only the 
Law Journal report), and Baker v. Cartwright. 

At p. 262, Mr. Eversley discusses the very difficult point whether 
section 14 of the English Married Women’s Property Act 1882 repeals 
by implication section 78 of the Companies Act 1862, so as to limit the 
husband’s liability as a contributory in respect of his wife’s shares, There 
is much to be said for his view that it has this effect, but the opinion does 
not seem to be shared by Lord Justice Lindley, Companies, p. 42. It is 
odd that the judgment of Fry J. in ex parte Hatcher has never been called 
in question. But Mr. Eversley is hardly warranted in saying with sweep- 
ing generality that his opinion is that “of those writers who have 
annotated the Act of 1882.” Mr. Griffiths, whose edition, perhaps the 
best known, seems to be of the other opinion, 6th edition, p. 101, though 
he has a rather inconsistent statement at page 105. 

Mr. Eversley has done well to add a chapter on the Contracts of 
Married Women. The English Married Women’s Property Act has been 
judicially construed with painful rigour, as witness such cases as Palliser v. 
Gurney, and Stogdon v. Lee, now virtually overruled by the Amending Act 
of 1893. But it must be admitted that as the law now stands, a wife’s 
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contractual capacity is much freer from obscurity in England than in 


Scotland. 

The chapters on Parent and Child and on Guardianship appear to be 
excellently done, and should be of considerable use even on this side the 
Tweed. The book as a whole is a highly creditable piece of work, and 
will maintain its position as the most useful text-book on this group of 


subjects. F. P. WaALTon. 


The Law of Negotiable Securities. Six Lectures delivered at the request 
of the Council of Legal Education. By Wma. WILtIs, one of Her 
Majesty’s Counsel, London, 1896. 

This volume is, in a certain sense, monumental, as it gives enduring 
form to the first course of lectures delivered in connection with the new 
scheme of the Council of Legal Education inaugurated in 1895, under 
which courses of lectures are from time to time to be given on legal 
subjects, open not merely to students of the Inns, but also to practising 
barristers and to the public. The selection by the Council of their first 
lecturer was doubtless a high compliment to Mr. Willis, but was amply 
justitied by his technical knowledge and expository gifts. The exposition 
is marked by vigour and directness of style, due to the fact that the lectures 
were pot read but delivered, and that apparently with but little aid from 
notes. Mr. Willis’s knowledge of the law of negotiable instruments has not 
been derived from mere weary plodding through statutes and decisions, 
but rests on a foundation of actual personal acquaintance with such things 
as bills and notes in their concrete form and native environment, amid the 
bustle of the city and in bill-brokers’ offices. Knowing thus the practical 
importance of the instruments he deals with as a part of the machinery of 
our mercantile credit system, and versed in the history of their development, 
the lecturer is well able to show the greatness of the debt which his subject 
owes to the common law, especially to that part of it known as the law 
merchant ; and his exposition of this does not lose in piquancy by his kindly 
scepticism—characteristic of an old Common Law and Jury leader—as to 
the value of the recent contributions of modern equity judges. Instead of 
plunging his readers at once into that “ valley of dry bones” as he calls the 
code of 1882, Mr. Willis devotes his opening lectures to expounding the 
characteristics and qualities of negotiable instruments generally. His 
standard of negotiability is a stern and exclusive one—it is confessedly more 
exclusive even than that of the Act, and is hard of acceptance. But he 
supports his view by argument so cogent and authority so weighty, that 
those who follow him through the discussion will, whether they reach his 
conclusion or not, at all events have their views on the point greatly 
claritied. A text eminently easy of comprehension in itself is yet further 
elucidated by a set of useful forms of bills and notes, 


J. RoBerton CHRISTIE. 
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Wotes on Decided Cases. 
en 


Income Tax—Foreign Trade—Agency in Britain.—The Income Tax 
authorities seem to be making a crusade, and properly enough, against 
companies domiciled in Britain and administering their affairs here, but 
whose enterprises are located abroad—e.g., a railway in Brazil or a hotel 
in the United States (San Paulo Railway Company v. Carter [1896}, 
A.C. 31; Denver Hotel v. Andrews, 3 Tax Cases, 356). The Income Tax 
Acts reach traders resident in Britain though their trade is carried on 
abroad, and conversely trades carried on in Britain though the trader may 
be resident abroad. The foreign railway and hotel fell into the former 
category, because the management by the Boards at home was quite as 
much a “carrying on” of the business as the handling of plant and 
commodities, or dealing with customers abroad. So the House of Lords 
decided last year. Now the converse case has come up, where the trader 
is resident abroad and it is alleged that he carried on, or “ exercised,” a 
trade within the United Kingdom. The trader is the well-known 
champagne merchant, Louis Roederer of Rheims, who carries on an 
extensive trade with this country. He appoints agents in Britain whose 
duty it is to canvass for orders and to transmit them to France. But 
Roederer deals direct with the customers to whom the wine is invoiced 
and transmitted, and the price is either collected by the agents in Britain 
or remitted by the purchasers direct to France. The agents get a com- 
inission on all orders executed. In these circumstances the English Court 
of Queen’s Bench, Lord Esher and Lords Justices Lopes and Smith, held 
with great confidence that Roederer carries on a trade within the United 
Kingdom, and accordingly is liable to income tax on the profits of the 
business so carried on (Grainger v. Gough [1895], 1 Q.B. 71). They 
adopted a definition or description of what constitutes the exercise of a 
trade, given by Lord Esher in a former case—viz., that wherever profitable 
contracts are habitually made in England by or for foreigners with persons 
in England, to do something for or supply something to them, such 
foreigners are exercising a profitable trade in England, even though 
everything done by them in order to fulfil the contract is done abroad. 
And they held that it was enough, in this case, that contracts were 
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habitually made by Roederer with customers in England, and goods 
supplied to them under such contracts. This judgment was on Ist May 
reversed by Lords Herschell, Watson, Macnaghten, Shand, and Davey, 
Lord Morris dissenting. Lord Herschell, in the leading opinion, declares 
that there is a broad distinction between trading with a country and trading 
within a country, and that a merchant does not carry on a trade in every 
country to which he exports goods. Here, though there is canvassing 
for orders in Britain, and orders are obtained and transmitted to France, 
yet no contracts are made by the agents here, but by Roederer in France, 
where delivery to the purchaser takes place, the purchaser bearing the cost 
and risk of packing and carriage in terms of the contract. An order is 
not a contract, and does not of itself create an obligation. Here, until 
Roederer agrees to comply or complies with the orders there is no contract, 
and the making of such contracts, which is the essence of the trade or 
business, is done in France, not in Britain. 

It must be admitted that the distinction, though intelligible enough, 
makes the question of British or foreign trade turn upon a very fine point. 
A little change in the mode or terms of the coutracts might make all the 
difference in liability to the tax. The powers of agents in Britain will 
require to be strictly limited and carefully observed. Roederer, who had 
much at stake in this case, may now breathe freely, but other traders who 
wish to enjoy similar immunity must imitate closely the course of his 
business, 

A similar case in Scotland is at present at avizandum with the First 
Division, who will have to consider whether it is governed by this House 
of Lords’ judgment. 


J.C. L. 


Restraint against Anticipation—Arrears of Income.—Hood ZParrs 
v. Heriot [1896], A.C. 174.—This decision of the House of Lords has 
authoritatively reasserted a rule which had for some time suffered partial 
eclipse in the English Court of Appeal. The rule now laid down, that the 
restraint on anticipation affecting a married woman’s separate estate does 
not affect income due but not paid, had never been doubted until the 
decision of the Court of Appeal in Hood Barrs v. Catheart [1894], 2 Q.B. 
559, “The question in that case arose with regard to rents of property, to 
which the defendant was entitled subject to a restraint on anticipation, 
which had accrued due after the date of judgment. But the reasoning of 
Kay L.J., who delivered the judgment of the Court, applied also to a case 
where the income had become due to a married woman before the date of 
judgment, but had not yet reached her hands” (per Lord Herschel] in 
Hood Barrs v. Heriot, at p. 177). Following this opinion of Kay L.J., 
the Court of Appeal in two subsequent cases—Pillers v. Edwards, 71 L.J. 











308 THE JURIDICAL REVIEW. 


788, and Hood Barrs v. Heriot, vide [1896] A.C., at p. 175—decided that 
arrears of income, which were, at the date of the assignation by her, due 
to a married woman under restraint from anticipation, did not pass to her 
assignee, because, not having come into her hands, they were within the 
restraint upon anticipation. In Pi/lers’ case Lindley L.J. took occasion to 
say: “I confess that but for the decision referred to of Hood Larrs v. 
Cathcart I should have thought that the restraint on anticipation was over 
the moment that the money settled to the married woman’s separate use 
had become due and payable to her. That was my impression, founded on 
what one may call tradition. Moreover, on looking into the cases, I think 
that there is considerable authority for that view.” After an exhaustive 
discussion of the authorities, including the Scotch cases of Rennie v. Ritchie, 
1845, 4 Bell’s App. 221, and Ldward v. Cheyne, 1888, 15 R. (H.L.) 37, 
the House of Lords, in the case under notice, decided to the same effect as 
this protest of Lindley L.J. The well-known equitable rule—that what should 
have been done is held to have been done—gquod fieri debet, infectum valet— 
has never been doubted in this country in its application to the rights of benefi- 
ciaries, and, apparently only per incuriam has it been temporarily limited 
in England. ‘The result of the cases,” says Lord Neaves, “ leads to this 
rule, that the interests of beneficiaries are not to be affected by accident or 
by delay, which may often conceivably be interposed by interested parties ” 
(Leighton v. Leighton, 1867, 5 M. 561, at p. 572). In a recent English 
case, the shares of deceased members of a partnership were to be taken as 
appearing on the last account made up before their death, and one partner 
died before the account for the year previous to his death had actually 
been made up, but after the date at which it should have been made up. 
There this principle was fully applied, and the representatives of the 
deceased partner were held to be entitled to the share shown to belong to 
the deceased on the last account that should have been made up before his 
death. ‘The principle which should be applied,” says Bowen L.J., ‘‘ was 
that that which ought to have been done was to be treated as having been 
done” (Hunter v. Dowling, 1893, 9 Times’ L.R. 454). It is satisfactory 
that the universality of so common an equitable rule has been declared 
by this judgment of the House of Lords, and that the attempt to found a 
precedent for an anomalous exception on the dicta of Kay L.J. in Hood 
Barrs v. Cathcart has failed. éo * Been 


Contingent Claims; Questions under Leases in Bankruptcies and 
Liquidations.— Among the principal aims of bankruptcy law are the grant- 
ing toa bankrupt a full discharge of every possible claim that may be made 
against him on his making a complete surrender of all his property 
and assets, and the expeditious distribution of the realised funds among all 
the different classes of creditors. For long, the difficulty of satisfactorily 
dealing with future and contingent claims retarded the accomplishment of 
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these objects. In the method of treating such claims, however, there was 
a marked difference in Scotland and in England. In the former country 
a contingent creditor was by the common law at all times entitled to be 
ranked on the bankrupt estate of his debtor to the effect of having a 
dividend set aside for him to meet his contingent claim in the eventuality 
of its becoming prestable. But, until the Statute of 1839, he could not 
take part in the bankruptcy proceedings by voting until the contingency 
was purified. In that year the first provision was made for the estimation 
of the present value of contingent claims, and by the fifty-third section of 
the Bankruptey Act of 1856 it is now provided that a contingent creditor 
may apply to the Sheriff or to the trustee, if he has been appointed, to 
have a value put on his contingent debt; and when this is done such 
creditor may vote or rank in respect of such value. 

In England, on the other hand, apart from statute, no debt could be 
the ground of a demand under a commission in bankruptcy unless actually 
a debt at the date of the proceedings. The provisions of the bankruptcy 
law were first extended to future and contingent debts by 6 Geo. LV. 
ce. 16; and from that time till 1869 “the legislation has been engaged in 
the effort to exhaust every conceivable possibility of liability under which 
a bankrupt might be, to make it provable in bankruptcy against his 
estate, and relieve the bankrupt for the future from any liability in respect 
thereof. Now, under the Bankruptcy Statutes of 1869 and 1883, all 
debts and liabilities, whether present or future, certain or contingent, for 
which the bankrupt is liable at the date of the bankruptcy, are to be 
deemed debts provable in bankruptcy. Practically, then, the right of a 
contingent creditor to claim a ranking in bankruptcy is the same in 
England as in Scotland. 

Many interesting illustrations of the way in which contingent claims 
are dealt with are to be found in the law relating to leaseholds. Bankruptcy 
of the lessee vests the lease in the trustee on the bankrupt’s estate. If 
the trustee does not elect to take up the obligations under the lease, or 
if legal as well as voluntary assignees are excluded, the bankrupt estate is 
liable to the lessor in respect of the unfilled obligations effeiring to the 
unexpired portion of the lease. This illustrates the simple case of a 
landlord’s contingent claim for future rents. In the case of Bidoulac v. 
Sinclair’s Trustees, 1889, 17 R. 144, it was held that this claim was not 
barred by a clause in the lease to the effect that on the bankruptcy of the 
tenant the lease should be held ipso facto null and void, as if the same 
had never been entered into, for such a clause merely constituted an 
option in the landlord’s favour to put an end to the lease if he chose, and 
that option had not been exercised. 

In Hardy v. Fothergill, 1888, 13 A.C. 351, a somewhat different point 
from that contained in any Scots case arose. The assignee of a lease for a 
number of years undertook to indemnify the lessees against damages for 
breach of their agreement with the lessors to repair the subjects let, and 
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yield them up in repair at the termination of the lease. Some years before 
the lease expired the assignee filed a petition for liquidation by arrange- 
ment under the Bankruptcy Act 1869, and obtained an order for 
discharge. The lessees were not scheduled in the state of affairs of the 
debtor, no notice was sent to them, and they did not offer to prove in the 
liquidation in respect of the assignee’s possible liability at the end of 
the term. Thereafter, the lessees having become liable to the lessors at 
the end of the lease, they sought to make good their original claim against 
the assignee. It was held that they could not succeed, as they might have 
claimed in the assignee’s bankruptcy, unless an order of the Court had 
pronounced their claim to be a liability incapable of being fairly estimated, 
and as the assignee’s discharge, therefore, covered the possible claim 
against him by the lessees. 

The application of the doctrine in /dardy’s case to liabilities under 
leases in the winding-up of companies has been attended with considerable 
difficulty. The rules for the ranking of claims in the liquidation of 
companies are the same as in the bankruptcy of individuals. But a 
distinction that has to be attended to arises from the fact that on the 
liquidation of a company in whose favour a lease has been granted, the 
lease does not vest in the liquidator as it does in the trustee in bankruptcy. 
It is not in the option of the liquidator as it is of the trustee to disclaim the 
lease.. The lease may be, but is not necessarily, brought to an end by 
the liquidation of the company, a fact which by itself does not entitle 
the liquidator to force the lessor to value his contingent claim. For the 
landlord may prefer to treat the lease as a subsisting lease, and prevent the 
dissolution of the company until assets have been set aside to meet his 
claims under the lease as they emerge from time to time. This option of 
the landlord, frequently taken advantage of in liquidations, accounts for 
the apparent contrast in the decisions given in the three recent English 
cases—Craig’s claim, 1895, 1 Ch. 267 ; in re New Oriental Bank Corpora- 
tion, 1895, 1 Ch. 753 ; and in re Panther Lead Company, 1896, 1 Ch. 978. 
In the first of these cases, the lessee of certain mines assigned his leases to 
a company which undertook to relieve him from liability thereunder. The 
company went into liquidation, and carried out a scheme of arrangement 
under which its assets and liabilities were transferred to a new company. 
The lessee did not oppose the scheme, but he subsequently applied in the 
liquidation of the old company to have a sum provided to meet his 
contingent liabilities under the lease. He was held not entitled to the 
remedy sought, as he was a creditor of the company within the meaning of 
the Joint-Stock Company Act, and therefore bound by the scheme. 

In the second case, a company had a lease of land for fourteen years, 
with a break in favour of the lessee at the end of seven years in the event 
of all the other obligations under the lease being fulfilled. The company 
having gone into liquidation, it was contended for the liquidator that the 
lease must be given up, and that the lessors could only prove for the loss 
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thereby sustained by them, Mr, Justice Vaughan Williams, however, held 
that as the lessor had not agreed to the surrender of the lease, it was to be 
treated as subsisting, and a proof could only be allowed for the breaches 
which had occurred up to the date of the application, while, at the same 
time, the lessors were allowed to enter a claim for the whole of the future 
rent. It was also held that the company could not compel the lessor in his 
claim to treat the lease as terminable at the end of seven years, as the 
break in their favour could only be taken advantage of in the event of 
their paying the rent and fulfilling the other obligations attaching to the 
first seven years. 

The third case, in re Panther Lead Company, which was decided by 
Mr. Justice Romer, shows that the Court now regard it as a duty to assist 
a lessor in proving in respect of an insolvent company’s obligation as 
lessee, where he desires to prove at once for his loss on the footing of the 
lease being treated as determined. In that case the lessors offered to 
arrange with the liquidator to take a surrender of the lease, which had 
several years to run, or to determine the same on the footing of their being 
allowed to prove for the loss thereby sustained by them. Mr. Justice 
Romer sustained the contention of the lessor, and pointed out “the 
injustice that would ensue if a liquidator in the case of an insolvent 
company like the present was to be at liberty to refuse to allow any proof 
except for rent actually accrued due. He might apply all the assets in 
paying the other creditors large dividends on their debts, and leave the 
unfortunate lessor with a mere claim for his future rent, and in the 
position of there being no assets available for payment of any part of such 
rent as and when it accrued due and became provable.” 

These decisions bring out clearly the alternative which a lessor has 
where a company who is his lessee goes into liquidation. He may treat 
the lease as subsisting, and prove for damage as it occurs. Or, if he 
chooses, he may deal with the liquidator, get the lease surrendered or 
brought to an end, and have a present value put upon his contingent 
claims under the lease. If he choose the former alternative, he may 
apparently make it effectual against the company by bringing an action 
against the liquidator to have him interpelled from distributing surplus 
assets among the shareholders, as in the case of Lord Elphinstone v. 
Monkland Iron and Coal Company, Limited, 1886, 13 R.H.L. 98, where 
this remedy was allowed to a contingent creditor of a company in voluntary 
liquidation, with whose claim the liquidator had refused to deal. It is 
perhaps open to question whether such an alternative remedy given to a 
landlord is always fair to the other creditors, and whether it would not be 
more expedient for the Court not merely to give a lessor in a bankruptey 
or liquidation the option of having a present value put on his contingent 
claim, but to force him to determine or accept a surrender of the lease on 
the footing of his ranking for such value. 

W. Hunter. 
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Attempted Construction of Heirs-Female—J/uchenzie v. Sutherland 
Trustees, 15th May, 1896, 33 Se. L.R. 628.—It has always been not 
the last infirmity of the noble judicial mind to insist that the Court 
knows the will of the testator better than that long-suffering individual 
did himself. But the case of Lady Constance Mackenzie carried this 
weakness to the point of absurdity. When the Duchess of Sutherland 
regained the honour of the Cromartie title, she entailed the Cromartie 
estates on her son, Lord Macleod, and a certain destination, the eldest heir- 
female excluding heir-portioners; and at the same time the Duke put 
certain securities in trust, the income of which was to be paid to Lord 
Macleod and his heirs-male, whom failing to the other sons and their heirs- 
male, whom failing to the heirs-female of Lord Macleod’s body. The 
motive of this trust was stated to be to enable the heirs better to support 
the dignity of the Cromartie title. By an absolutely mysterious course of 
reasoning the Second Division arrived at the conclusion that the income of 
the trust-funds was to be paid wholly to the Countess of Cromartie, who 
was in possession of the estates as well as the title, and no part thereof to 
Lady Constance Mackenzie, although these two ladies were admittedly the 
heirs-female of Lord Macleod’s body. Lord Trayner admitted that there 
was no ambiguity in the words “ heirs-female,” but deliberately read in the 
words “in succession,” because he thought it would better carry out the 
general object of the truster to give the whole income to the heiress of 
entail. The opinion of the Lord Justice-Clerk was more difficult to 
follow: ‘“‘It was suggested in the debate that there was ambiguity in the 
expression, and that where that was so, the natural meaning of the words 
was to be taken—viz., that they applied to aclass.” So that, apparently, 
it is only where ambiguity arises that you are permitted to take the natural 
meaning of words! It is obvious enough that if such principles of con- 
struction are to be accepted, there must be an end to the theory and the 
art of conveyancing. The deeds in the Cromartie case did not even suggest 
that there had been any blunder, or failure to carry out the true mind of 
the truster. Why should it be supposed that the Duke thought a 
Countess would necessarily require as much as an Earl to support the 
dignity? Suppose there had been a blunder, what materials did the 
Court possess for correcting it? They had none, and the violence they did 
to the trust-deed could not have the effect of carrying out the artificial 
intention they ascribed to the truster. If the income were paid to heirs- 
female in succession, then the income would be separated from the title, 
when the descendant of the body of the Countess took the title to the 
exclusion of Lady Constance Mackenzie, as younger heir-female, or heir- 
portioner. If it be permissible to construe the ambiguities of judicial 
opinion, what the Second Division wished to say was that the income was 
payable, not to heirs-female in succession, but to heirs-female who actually 
succeeded to the title and estates. This fantastic system of conjecture 
would therefore go the length of forfeiting all right on the part of the 
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younger heir-portioner to receive the income whether jointly or in 
succession, if she did not actually succeed. It is not surprising that in 
the House of Lords this judgment was described as “ unarguable,” “ disas- 
trous,” “dangerous,” “ incomprehensible.” Lord Watson pointed out that 
there was absolutely no doubt as to the meaning of “‘heirs-female,” unless 
he ironically added, ‘‘in dealing with money you require more precision 
than when you are dealing with a land right.” Not only was there no 
room for construction, but there was no contradiction or inconsistency 
between the gift of income and the general statement of motive. The 
Countess of Cromartie was drawing one-half of the income, and it was not 
inconsistent with the support of the dignity that her sister should draw the 
other half, as provided in the deed. 


Mercantile Law Amendment Act 1856, section 6—Paton v. Clydes- 
dale Bank Limited, 12th May, 1896, 33 Se. L.R. 533, and 23 R. 38.—- 
It is now forty years since the Mercantile Law Amendment Act was 
passed, and until a Dundee merchant was advised to raise the present 
action, it seems not to have occurred to any human being that the pro- 
visions of section 6 of that statute, requiring writing and subscription 
where representations as to credit are relied on to create liability, do not 
apply to fraudulent representations. But this novelty was apparently 
adopted by the Second Division as the law of Scotland, and their unanimous 
judgment has just been unanimously reversed by the House of Lords, the 
Lord Chancellor observing that, ‘‘ with all respect to those learned persons 
who have looked into the matter, the question with regard to the statute 
was too plain for argument.” Indeed, as Lord Davey said, if the statute 
does not apply to fraudulent representations, to what representations does 
it apply? Does an action lie in Scotland for innocent representations ? 
Such an action has not yet been entertained by the Courts. Lord 
Davey rather understates the case when he says that the class of repre- 
sentations intended to be dealt with by the statute are usually, and for the 
most part, fraudulent representations. It seems more correct to say with 
Lord Watson that section 6 was not intended to meet the case of truthful 
and honest representations, and necessarily includes all false and fraudulent 
representations which are of the statutory character. In Pafon’s case it 
was not disputed that the action was laid on an alleged verbal representa- 
tion by the bank agent to Paton as to the credit of Douglas Reid & Co., 
who were debtors to the bank, in reliance on which Paton was said 
to have signed bills for the accommodation of Douglas Reid & Co., 
these bills being placed to the credit of the account of the latter firm at the 
bank. In the opinion of the Second Division the statute could not apply 
to such a case, because, although the bills were given to Douglas Reid & Co., 
as a consequence of the representation as to their credit, the real purpose 
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of the person making the representation was, not to benefit Douglas Reid 
& Co., but to benefit the bank, by applying the bills in reduction of their 
advance. The House of Lords has pointed out that the statute is couched 
in perfectly general terms, and cannot be limited by judicial speculation 
to the case where the party making the representation has some ulterior 
and illegitimate purpose of his own, or of those he represents, in so acting. 
Indeed, the language of the statute expressly excludes such a view, 
because it speaks of representations made “to the effect or for the 
purpose of enabling such person to obtain.” The representation had the 
effect of enabling Douglas Reid & Co, to obtain the bills, and so the 
purpose of the representation became immaterial. After all, this is the 
same question as that of fraudulent and innocent representation, The 
Second Division appears to have been led into some confusion between 
the representation that in itself amounts to a mercantile guarantee, and 
the representation which, if fraudulent and if acted upon, will produce a 
liability. The friend of a debtor may no doubt grant a gratuitous 
guarantee, but nobody will make a false representation unless he has 
some interest to serve thereby. A ludicrous aspect was given to this ill- 
considered case by the failure of the pursuers to aver, when given by the 
House of Lords an opportunity to do so, that Douglas Reid & Co. had 
not received the whole benefit of the accommodation bills. It is satisfac- 
tory to note, in this age of hasty condensation, that the Lord Chancellor 
commented with approval on the Scottish system of pleading, which still 
requires a precise and definite allegation of the real cause of action, and 
contrasted it with the vague “statement of claim” now authorised 
in England, on which it is impossible to pronounce a judgment of 
relevancy. 


Option as to Quantity in Sale—Period of Delivery—Repudiation— 
Veit and Others v. Ireland & Son, 8th May, 1896, 33 Sc. L.R. 526.—J udges 
after all are mortal men, and it is not only inevitable, but wholesome, that 
there should exist among them a certain variety of opinion, at least where 
a case presents complicated questions of fact and law. In the case, how- 
ever, of a simple and familiar contract, the law of which is clear, it is 
not usual to find a Court of Appeal going absolutely and unanimously 
wrong. Nothing more weakens the authority of any Court than the 
incapacity to appreciate ordinary business expressions and the common- 
sense of a mercantile agreement. This is what apparently happened in 
Veit’s case, There the defender sold to the pursuer about 5000 tons of 
coal to be delivered on steamers “expected sailing about March to 
December.” Upon this contract, reversing the judgment of Lord 
Stormonth Darling, the Second Division arrived at several conclusions :— 
(1), that there was no obligation to supply any coal beyond December ; 
(2), that the loading must be completed before the end of that month ; 
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(3), that, when the pursuer asked for the balance (1600 tons) in the 
beginning of December, and the defenders stated they were not bound to 
supply more than equal monthly quantities, this intimation did not 
amount to breach of contract; (4), that, in order to constitute breach, it 
would have been necessary for the pursuer to tender a ship for the whole 
balance of coal undelivered ; (5), that, even if the defender’s intimation 
had amounted to a breach, it could not be so treated by the Court, because 
the pursuer did not at the time treat it as a conclusive breach ; (6), that, 
although the pursuer swore he could have tendered such a ship, and did 
not do so because of the defenders’ intimation, this fact must be held to be 
not proved, although the statement was made at the time and never 
challenged by the defenders, and no evidence to a contrary effect was 
tendered. As regards the construction of the contract thus adopted, it is 
not too much to say with Lord Herschell that it proceeded from ‘a resolute 
determination to disregard two very important and simple words,” or with 
Lord Halsbury, that it was “about as extraordinary a construction of a 
mercantile document as it has ever been my fortune to hear argued.” On 
the question of breach, the Lord Chancellor pointed out that for the pursuer 
to tender a steamer, after the intimation of the defenders, would have been 
an unreasonable course to pursue, and, had he done so, he must himself have 
paid the expense as an unnecessary and wanton increase of damages; and 
that a breach of contract having been once committed, its effect could be 
removed only by a proper case of subsequent agreement, depending on con- 
sideration and amounting to discharge. Lastly, on the question of 
sufficient evidence, Lord Watson said: ‘‘I venture to say it was an 
exceedingly strong step on the part of an Appeal Court, without the indi- 
cation of a single scintilla of proof against the credibility of a man to set 
aside the deliberate finding to the contrary of the Lord Ordinary who saw 
him when he was examined, and who believed him ;” and Lord Halsbury 
adds that this step “fills me with considerable surprise.” These are not 
the ordinary differences of opinion among judges ; there is a tone of censure 
in the speeches delivered in Veit’s case which it is difficult to say was not 
fully deserved by the judgment of the Second Division. 


Function of Testing Clause—Negligence of Law Agent—Assets Co. 
Limited v. Blair and Another, 15th May, 1896, 33 Sc. L.R. 539.—The 
Assets Company has been responsible for a good many unpopular litiga- 
tions, and its dividends have no doubt, in some cases, been manufactured 
out of keen family distress, But it never raised a more unpopular action 
than that against the zealous and active solicitor to the liquidators of the 
City of Glasgow Bank. The action was resented by the whole legal pro- 
fession. ‘There was, indeed, something ludicrously improbable in the 
suggestion that Blair had given unduly favourable terms to any of the 
unfortunate contributories, whose estates it was his business to discover. 
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There was not much talk of leniency in Scotland, when these famous com- 
promises were effected under the critical eye of the Court. But the right 
to pick holes in these compromises was undoubtedly transferred by private 
Statute to the Assets Company, and when that soulless corporation got a 
scent of fraud, it has exercised its peculiar rights with considerable effect. 
Here, however, the allegation was one rare in Scotland, that of gross and 
inexcusable ignorance and negligence on the part of a law agent. It is a 
serious charge ; it may involve professional character and career ; it should 
never be made by one lawyer against another without the clearest and most 
cogent reasons, Here it has completely brokeu down, and the almost 
inevitable inference is that the learned personages who were responsible for 
the proceedings must have been inexcusably ignorant of the law of Scotland. 
It was said that, when the marriage-contract of a coutributory named 
Campbell was submitted to Blair along with a statement of estate for the 
purpose of advising as to a settlement, he ought to have observed that a 
general renunciation or exclusion, contained in that instrument, of 
Campbell’s rights over his wife’s property, had been reduced by a clause or 
declaration occurring in the testing clause to a renunciation of rights over 
the capital only, leaving untouched Campbell’s right to the income of his 
wife’s property. It may be doubted whether, when « copy document is 
transmitted for such a purpose, a Jaw agent is bound to read a testing 
clause, or to ask for a copy of it, if it be not sent, no question having arisen 
as to due execution, and both parties to the contract acting under it. 
However that may be, the case of negligence alleged against Blair further 
assumed that, whereas the settlement between the liquidators and Campbell 
proceeded on the footing that Campbell’s rights were wholly excluded 
from his wife’s property, Blair ought to have formed the opinion, and in- 
sisted on the liquidators accepting it, that the declaration in the testing 
clause cut down the general renunciation, and that, accordingly, Campbell 
had a liferent in his wife’s property available for the purpose of settling his 
liability as contributory. It did not appear from the pleadings that the 
liquidators would have adopted any such opinion : it seems probable they 
would not have done so, as it would have involved them in a House of 
Lords litigation, and despatch is of the essence of liquidation. The proof 
of damages due to negligence was, therefore, hopeless from the outset of 
this singular action. But what of the averment itself? Was it, in 1879, 
grossly unprofessional to think that the rights created by a marriage- 
contract could not competently be varied or discharged by a declaration 
occurring in the testing clause? Only two years before, in the well-known 
case of Smith v. Chambers’ Trustees, 5 Rett. 97, the judges of the First 
Division had unanimously delivered opinions to the effect that such was 
the law of Scotland, and that the testing clause must be confined to its 
proper function of attestation or authentication. In the view of these 
learned judges it was necessary to decide this point, and their opinions 
have therefore, the gravity of a decision. Lord President Inglis and Lord 














XUM 








YIM 


DECIDED CASES. 317 


Deas were not, of course, infallible interpreters of Scots law, but when a 
lawyer is accused of gross ignorance, because he agrees with them, he might 
well reply, whatever be the law, malo errare cum Platone quam cum his 
vera sentire. It is true that, when Smith v. Chambers’ Trustees went to 
the House of Lords, Lord Gordon, in a somewhat rambling opinion, which 
was strictly obiter in the view of the case taken by the learned 
lords, intimated that he did not agree with the First Division 
on this point. Fortunately, he gave his reasons. He _ believed 
that the authority of Johnstone v. Coldstream, 5 D. 1297, and 
Dunlop v. Greenlees’ Trustees, 3 M‘Ph. (H. of L.) 46, was against 
such a view. These decisions, however, had been carefully analysed by 
Lord Deas in his learned opinion in the Court below, and it may be said 
without any disrespect to Lord Gordon that it was clear enough that these 
decisions did not support a case of variation or discharge of rights by the 
testing clause, as the testing clauses in these cases contained nothing 
inconsistent with the prior part of the deed, but merely stated the capacity 
in which, or the terms on which a person, not being a party to the deed, 
consented to the deed by adhibiting a subscription—merely stated expressly 
what the law would have inferred from the subscription, had nothing been 
said. Such certainly was the view generally taken by the profession in 
Scotland. It is true that Lord Young, Lord Ordinary in Smith v. 
Chambers’ Trustees, had also expressed an opinion in favour of the com- 
petency of an indefinite and unqualified variation or discharge of rights by 
means of a testing clause, but his Lordship’s view was expressed in such 
extreme and theoretical terms that it was not subsequently alluded to in 
the proceedings. He thought it sufficient to say that if the operation of 
the testing clause were challenged, the party upholding the deed must 
prove the assent of the parties to the new matter. As was justly pointed 
out by Lord Herschell and Lord Halsbury in Assets Company v. Blair, 
such a principle would absolutely destroy the value of deeds because 
parties would then, in order to preserve their rights, have to resort to the 
kind of evidence which it is precisely the object of formal deeds to dispense 
with. In an extremely able judgment Lord Kincairney assoilzied Blair 
from the action of the Assets Co., holding that no relevant case had been 
stated, and pointing out that Smith v. Chambers’ Trustees was an a fortiort 
case, because there it was admitted that the testing clause had actually 
been written in before subscription. But on a reclaiming note the Second 
Division recalled this judgment, and allowed a proof on the ground that 
the case could not be disposed of without enquiry. The point of law as to 
the legal function of a testing clause did not need enquiry; and where the 
Lord Ordinary had dealt with this point, following the unanimous opinion 
of a Court at least co-ordinate with the Second Division, it would have 
been usual and proper for that Court to dispose of it. But it was really 
necessary for them to do so, because there was nothing else in the case. The 
averments as to parole agreement between husband and wife, and as to 
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actings or acquiescence by the parties, were not gravely insisted in, and 
were afterwards contemptuously brushed aside in the House of Lords, 
There will be universal agreement with the Lord Chancellor, when he said, 
in disposing of this appeal: “I concur entirely in the very powerful 
reasoning of Lord Kincairney, and I only regret that the judges of the 
Second Division did not deal with his judgment in such a way as to allow 
your Lordships to understand why they did not accept his reasoning.” On 
the merits of the case Lord Watson said: ‘“‘It does seem rather extra- 
vagant that a Scottish law agent should be accused of negligence and want 
of skill because, in advising the liquidators as to the terms of a compromise, 
he accepted the law laid down by the same judges who had the control of 
the liquidation, and whose sanction to the compromise was requisite.” 
The House of Lords have, however, gone beyond the merits of the case of 
negligence in Blair’s case, and taken the opportunity of affirming in the 
most emphatic terms the opinion of Lord Deas and the other judges of the 
First Division in Smith v. Chambers’ Trustees, and of overruling with 
equal emphasis the contrary opinions by Lord Gordon and Lord Young. 
Lord Watson points out the grave inconsistency into which the loose 
practice as to filling up testing clauses, ex intervallo, has brought the law. 
That clause is part of the body of the deed, and is therefore in theory 
subscribed by the party, but, as matter of practice, it may be filled in 
thirty-two years after subscription. Of course the body of the deed cannot 
contradict itself. All the more necessary is it to lay down, as has now 
been done by Lord Watson ; “it appears to me clear beyond doubt that a 
testing clause, which may have been and probably was inserted after 
subscription, ought not to contain and cannot legitimately contain any 
terms which would, if given effect to, cut down or modify the agreement 
which the parties had in point of fact executed.” It seems strange that 
the Second Division should have contributed nothing to the final decision 
of this important general doctrine,,and that, as regards the particular 
action before them, they should have refused to pronounce on the merits 
of a claim which is described in the House of Lords as “ extravagant,” 
‘without the faintest shadow of ground,” and “‘ unsupported by authority.” 


Retention by Creditors of Deceased of Money deposited by Execu- 
tors—Gray’s Trustees v. Royal Bank, 27th Nov., 1895, 33 Se. L.R. 140. 
—It is much to be regretted that owing to the settlement of the case of 
Symon & Macdonald, in the First Division, no opportunity will occur in the 
meantime of reconsidering the decision of the Second Division in the case 
of Gray. When Gray died, he was owing the Royal Bank more than 
£5000. His testamentary trustees and executors opened two current 
accounts with the Bank and paii in money, and thereafter the deceased’s 
estate was sequestrated ; and the Bank, when sued for the balance on 
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these accounts, claimed to retain them in extinction of the larger balance 
due by the deceased. The Second Division, reversing the judgment of 
Lord Stormonth Darling, held that the Bank was not entitled to retain, 
because there was no true concursus debiti et ecrediti, and this judg- 
ment was necessarily followed by Lord Stormonth Darling in the more 
recent case of Symon & Macdonald. ‘The point is one of great interest and 
importance ; the gravest doubts have been entertained by the profession 
as to the soundness of the decision of the Second Division ; and it was 
therefore hoped that the matter would be considered with greater delibera- 
tion and probably sent to seven judges. It is unfortunate that this uncer- 
tainty as to the law must continue. 


Trade Union—Freedom of Contract—Malice—-Picketing.—While 
one trade union case is waiting judgment in the House of Lords, another 
was recently decided in Chancery. In the former case, Allen v. 
Flood (reported below as Flood v. Jackson [1895], 2 Q.B. 21), a firm of 
ship-builders employed two ship-wrights to repair the wood-work of a ship, 
and iron-workers to repair its iron-work. The iron-workers were members 
of a trade union, and objected to working in the same yard with the wood- 
workers, because the latter had previously worked at iron-work on other 
ships in another yard. The district delegate of the Union was called in 
by the iron-workers, and he informed the employers that the iron-workers 
would leave off work, unless the two wood-workers were discharged that 
day. In consequence of that threat they were discharged at the end of 
the day. What the iron-workers objected to was the perfectly legal act of 
the wood-workers in having on some former occasion done iron-work, which 
the iron-workers were pleased to think a kind of poaching on their pre- 
serves; and, on the other hand, what the employers were induced to do 
was not to break any contract with the wood-workers, but to pay them off 
at the end of their day’s work, they being employed by the day. The wood- 
workers brought an action against the district delegate, and the chairman 
and secretary of the Union, for maliciously and with intent to injure them 
inducing the employers to discharge them, and refuse to engage them again. 
The jury found that the district delegate had acted maliciously, and that 
the wood-workers had been thereby injured, and assessed the damages at 
£20 to each ; but that the chairman and secretary of the Union had not 
authorised the delegate’s acts. The validity of the verdict depended on 
whether the delegate’s act was malicious. Knowing that they could not 
afford to let the iron-workers go, he put that screw on to induce the 
employers to pay off the wood-workers, and thereby injure them. The 
Court held it to be clear that merely to persuade a person to break his con- 
tract gives no cause of action ; and similarly that one has a perfect right 
to advise or persuade another not to make a contract. But they further 
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held that if, in either case, this was done maliciously for the purpose of 
injuring the person to whom the advice is given, or some one else, the person 
against whom the malice is directed and carried out has a cause of action, 
not on the ground of the persuasion, but on the ground of the malice 
directed against him. Accordingly it was held, in conformity with prior 
decisions, that if one uses persuasion for the indirect purpose of injuring 
another, or of benefiting himself at the expense of that other, “it is a 
malicious act, which is in law and in fact a wrong act, and therefore a 
wrongful act, and therefore an actionable act if injury ensues from it” (per 
Lord Justice Brett, new Lord Esher, in Bowen v. Hall [1881], 6 Q.B.D. 
333). This admittedly involves the result that what may be lawfully done 
to the injury of another, if done without malice, becomes unlawful if done 
with malice, and gives a right of action if injury ensues. Applying this to 
the case in hand,—the trade union delegate threatened injury to the 
employers’ business, his motive being to punish the wood-workers for what 
they had previously and quite lawfully done, and to interfere with their 
liberty of earning their livelihood in future,—a motive which the Court 
held that the jury had rightly characterised as malicious. This judgment 
lately atforded material enough for keen discussion in the House of Lords, 
raising the question, on the one hand, whether trade unions have any 
right to interfere, by intimidating employers, with the right of non- 
union men to earn their livelihood ; and, on the other hand, the difficulty 
of holding that acts of interference which are not themselves unlawful 
become so by the motive which prompts them. Is that a question of 
morals, or also of law? and, besides, is the motive malicious when the acts 
are done, as here, from no animosity to any individual, but from self- 
interest, and for the greater good, as the unions believe, of the workmen 
generally? These are some of the questions which the House of Lords 
will require to deal with. 

The other case, Lyons v. Wilkins, decided in Chancery by Lords Justices 
Lindley, Kay, and Smith, and reported last month (1896), 1 Ch. 811, raises 
two questions, one resembling that already referred to, the other touching 
the statutory otience of picketing. Messrs. Lyons were manufacturers of 
leather goods, and the officials of the union of workers in that trade desired 
them to raise the wages and alter their system of employment. As this 
was refused, the union picketed their works in the manner after mentioned, 
and also endeavoured to get one Schoenthal, a sub-manufacturer who made 
goods for Messrs. Lyon, to cease to work for them, and failing in this 
ordered a strike of his workers. There was no complaint of the wages 
Schoenthal gave, nor of his system of working, and the object of ordering 
a strike of his workers was to hit Messrs. Lyons through him. The object 
was to injure Messrs. Lyons in their trade, if they would not give in to the 
demands of the union; and the Court held that here also there was 
evidence of malice. But then in the sbip case the malice was directed 
against the two wood-workers—the obnoxious employés—while here it was 
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directed against Lyons, the obnoxious employers. Similar considerations, 
however, apply in both cases, and it would have been well if both cases 
had been under review in the House of Lords at once. Another difference 
is the remedy sought and obtained. In the later case an injunction or 
interdict was granted, restraining the union from preventing Schoenthal 
working for Lyons by withdrawing his workmen from their employment. 
The other part of this case, picketing, rests on the express though some- 
what limited words of the statute of 1875 (38 & 39 Vict. ¢. 31), which, 
however, were found strong enough to support an injunction. The Act 
provides that every person who with a view to compel another to do or 
abstain from doing any lawful act, watches or besets the house or 
premises where he resides, works, or happens to be, or the approaches 
thereto, may be convicted, and fined or imprisoned; but it is 
added, that attending such places, that is the premises or approaches, “ in 
order merely to obtain or communicate information,” is not to be held 
illegal. Here, however, more than information was in view, for the 
pickets accosted workers, entering and leaving the premises, tried to 
persuade them not to work, and distributed cards containing that request. 
But for the statute all this, which did not go beyond persuasion, would 
have been quite legal, and indeed would still be legal if carried on at a 
distance from the premises and their approaches. Worked, however, as the 
picket was, it clearly came within the penalties of the statute; and malice 
did not require to be established ; it is enough if the act is done con- 
trary to the statute. A further important point was ruled — viz., 
that, though the Act says nothing about it, the civil remedy of interdict 
may be granted against picketing. This is valuable, because prevention is 
generally better than cure, and penalties do not go to the aggrieved parties 
but to the public exchequer ; besides damages cannot always be recovered 
from such wrong-doers. ICL, 


Trade Name—Reddaway v. Banham, A.C. [1896], p. 199.—This is an 
admirable illustration of the great principle laid down in Burgess, 3 D.M. 
and G. 896; Wotherspoon v. Currie, L.R. 5 H.L. 508; Thorley, 14 Ch. D. 
748; and Singer, 18 Ch. D. 412, that “no man is entitled to represent bis 
goods as being the goods of another man; and no man is permitted to use 
any mark, sign, or symbol device or other means whereby, without making 
a direct false representation himself to a purchaser who purchases from 
him, he enables such purchaser to tell a lie, or to make a false representa- 
tion to somebody else who is the ultimate customer.” The case of Reddaway 
related to camel hair belting, which is preferred to leather belting in hot dry 
climates ; and the peculiarity of the case lay in the fact that, while through 
successful trading camel hair belting had come to mean in the trade belting 
made by Reddaway, the defendant proved at the trial (what was not 
generally known in the trade before) that the stuff used generally for the 
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manufacture was really composed of camel’s hair, and that in appropriating 
this trade name he was only stating a physiological fact. The same fact 
was true of the buffalo belting, yak belting, and crocodile belting sported 
by other manufacturers. The Court of Appeal (1895, 1 Q.B. 286) had laid 
down the extraordinary principle that where a manufacturer has used as 
his trade-mark a descriptive word, he is never entitled to relief against a 
person who so uses it as to induce in purchasers the belief that they are 
getting the goods from the original manufacturer. This was reversed by 
the House of Lords, and Banham was interdicted from the use of the name 
camel hair belting. As Lord Herschell says: ‘ A word may acquire in a 
trade a secondary signification differing from its primary one, and if it is 
used to persons in the trade who will understand it, and be known and 
intended to understand it, in its secondary sense, it will none the less be a 
falsehood that in its primary sense it may be true.” As Lord Macnaghten 
says, in his pithy way: “ Fraud is infinite in variety. Sometimes it is 
audacious and unblushing ; sometimes it pays a sort of homage to virtue, 
and then it is modest and retiring ; it would be honesty itself, if it could 
only afford it.” 


Practice — Proceedings extra cursum curicee — Burgess v. Morton, 
A.C, [1896], 136.—This is the absolutely unique case of a decision on 
English practice, proceeding on Scottish precedents and authorities. A 
special case had been agreed to in an action set down for trial at circuit. 
The object of the special case (which did not ascertain the facts necessary 
to dispose of any point of law) was to induce the Court to say whether the 
statements in the case warranted the inference that a certain agreement 
had been entered into. The special case was thus really incompetent, but 
the Divisional Court, at the request of parties, heard the case, and decided 
it in favour of the appellant. The respondent appealed to the Court of 
Appeal. The appellant objected to the competency of this, but his objec- 
tion was overruled, and the decision of the Divisional Court was reversed. 
On appeal to the House of Lords their decision was reversed on the ground 
that the judgment of the Divisional Court was substantially a consent 
order, and that the whole proceedings in connection with the special case 
had been extra cursum curie. It would appear that the English books did 
not contain any relevant authority: at all events the only authorities cited 
by Lord Watson (who delivered the leading opinion) are Craig v. Duffus, 
6 Bell’s Appeals, 308 ; Dudgeon v. Thomson, 1 Macq. 714 ; and Magistrates 
of Renfrew v. Hoby, 2 Macq. 478. These are, no doubt, all House of Lords 
cases, and in each, after a remit to the Jury Court, the parties had in one 
form or another agreed to accept the decision of a Division of the Court of 
Session. In each case the House of Lords refused to entertain an appeal. 
Bichet v. Morris, L.R. 1 H.L. Se. 47, is not to a different effect, because 
there, although prima facie the parties agreed to accept the decision of the 
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Lord Ordinary, the respondents in the House of Lords (who objected to the 
competency of the appeal in that Court) had actually themselves taken a 
successful Reclaiming Note against the Lord Ordinary’s judgment, which 
was against them. Lord Westbury, said: “It must be understood that 
the decision of your Lordships proceeds upon its being personally incom- 
petent to the respondents to raise that objection.” 


Consolidation of Mortgages—Pledye v. White, A.C. [1896], 187.— 
This case illustrates the limits of the equitable powers of the Supreme 
Court, and also the superiority of the Scottish system of mortgage law. 
Both Lord Watson and the Lord Chancellor expressed regret in being 
compelled to concur in the decision, while Lord Davey, after an elaborate 
review of the authorities, said that the doctrine of consolidation had been 
too long considered part of the equitable jurisprudence of the country to be 
now altered, and was “ not so unreasonable as to demand a revisal of it by 
this House.” His Lordship evidently thought that an unreasonable prin- 
ciple, however long established as part of English equity, might be 
corrected by the House of Lords, at least if not previously recognised by 
that august tribunal, but it so happened that the particular decision of the 
Equity Courts which was in question—viz., Vint v. Padgett, 1 Giff, 446, 
and 2 D. & J., 611, had been commented on without disapproval and 
indeed confirmed by the House of Lords in Jennings v. Jordan, 6 App. 
Cas. 698. Accordingly in Pledge v. White it was again decided that, 
where the mortgages by the same owner of different properties to different 
persons become united in title, the holder may consolidate—z.e., he may 
refuse to accept payment of one mortgage, unless payment of all is 
tendered, not only against the original owner who created the mortgages, 
but against a person to whom the mortgagor has by one deed assigned 
the equity of redemption, or ownership, of all the properties, although 
this arrangement is made before the various mortgages become united in 
title—z.e., while they are held by different persons. This is, of course, 
not inconsistent with Jennings v. Jordan, where it was held that a mort- 
gagee could not, as against the assignee of an equity of redemption of one 
property, consolidate with his original mortgage a mortgage on another 
property created by the same mortgagor after the assignment of the equity 
of redemption. As Lord Davey points out in Pledge v. White (p. 198), 
“if the doctrine of consolidation be once admitted it appears not unreason- 
able to hold that a person in such a position ”—(viz., the assignee of two 
or more equities of redemption from one mortgagor), ‘‘ occupied the place 
of the mortgagor, or assignor to him, towards the holders of the mortgages, 
subject to which he has purchased, although it may be unreasonable to 
hold that he can be affected by the transfer to such holders of mortgages 
to other persons by the same mortgagor on property which he has not 
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purchased, and with the equity of redemption of which he has no concern.” 
The critical point is, that one person has the right to redeem all the 
mortgages, and has investigated the title burdened by each mortgage 
before he purchases. He has therefore, notice of possible consolidation. 
The wonder is that consolidation was ever permitted. As Lord Selborne 
says in Jennings v. Jordan, it applies where the right of redemption is not 
by express contract, but by equity. The Scottish rule adheres to the 
express contract in each bond and disposition in security, as interpreted 
by statute. Each security stands on its own legs, and the only trace of 
equitable doctrine as regards heritable securities is the rule requiring 
a catholic creditor to take payment in the first place out of the subject, 
not burdened with the secondary security (Littlejohn v. Black, 18 D. 207, 
Bell’s Prin. sec. 914). 


Notice of Business to be transacted at Meeting of Directors.—La 
Compagnie de Mayville v. Whitley [1896], 1 Ch. 788.—It is surprising 
that until now it has never been decided whether it is necessary in law 
that the notice calling a meeting of directors should state the nature of the 
business to be transacted. The decision of the Court of Appeal, that the 
notice need not contain any agenda, however convenient and expedient 
that may be, is based on the broad distinction laid down by Lord Tenterden 
in a Municipal Corporation case of Rex v. Pulsford, 8 B. & C. 350, between 
the proceedings at a meeting of corporators or shareholders and those at 
a meeting of select men, or directors, who have been chosen to transact the 
business of the corporation, and whose duty it is (whether paid or not) to 
attend for that purpose all meetings called on reasonable notice. The case 
of Homer District Consolidated Gold Mines, 39 Ch. D, 546, was one in 
which reasonable notice was not given, and where indeed the meeting was 
a trick to get a snap vote by a bare quorum. 


County Council—Bye-Law—Reasonableness.—The desire of County 
Councils not to lag behind the towns in their supervision of public morals 
is very laudable. But a bye-law which would make it an offence for 


a man to swear in his own garden when nobody else was present, un- 
doubtedly goes too far. This is what the Worcestershire County Council 
attempted to do, Strickland v. Hayes [1896], 1 Q.B. 290. ‘No person 
shall in any street or public place, or on land adjacent thereto, sing 
or recite any profane or obscene song or ballad, or use any profane 
or obscene language.” It was ingeniously argued that it was unneces- 
sary to prove that any one was annoyed, because every one who hears 
such language must inevitably be so. The preamble of the Act 19 
Geo. II. c. 21, was referred to in support of this. It is gratifying 
to find that this Act, which is still in force, does not apply to Scotland. 
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It runs, ‘ Forasmuch as the horrid, impious, and execrable vices of profane 
cursing and swearing (so highly displeasing to Almighty God, and loath- 
some and offensive to every Christian), are become so frequent and 
notorious that, unless speedily and effectually punished, they may justly 


provoke the Divine vengeance to increase the many calamities these 


> This was in 1745, a time at which the 


nations now labour under.’ 
offences struck at were not unknown north of the Tweed. 

In Scotland it is an offence within burgh, “to sing or recite in public 
any obscene song or ballad,” sec. 380, sub.-sec. 3, Burgh Police Act, 
1892. 

But this is not an offence at common law, and in the counties, so fa. 
as we know, it has not been forbidden by bye-law. It is perhaps not very 
clear whether it would be within the competence of a Scottish County 
Council to issue such a bye-law. 

The power in England is to make bye-laws “for the good rule and 
government of the county, and for prevention and suppression of 
nuisances not already punishable, &c.” (Local Government Act, 1888, 
sec. 16, incorporating sec. 23 of the Municipal Corporations Act, 1882). 
The corresponding section in Scotland, Local Government Act, 1889, 
sec, 57, gives power to make bye-laws “for the administration of the 
affairs of the county, for the prevention of vagrancy, and for prevention 
and suppression of nuisances not already punishable, &c.” 

The expression ‘“‘ good rule and government of,” seems wider than the 
“administration of the affairs of,” and the latter phrase might be thought 
not to cover a bye-law against profane language. 


Tramways—Bye-Laws.—In no country but England would it ever 
have occurred to any one to question the validity of such very reasonable 
bye-laws as those which were discussed in Harks v. Bridgman [1896], 
1 Q.B. 253, and Lowe v. Volp, ibid. 256. No doubt tickets are often thrown 
away, and it is annoying to be called upon to pay again if they cannot be 
produced. But there is no hardship in expecting the passenger to keep 
his ticket to be shown if required, and without this it would be impossible 
to check the conductor. Still more indefensible appears the position of a 
passenger who has got a ticket in his pocket but declines to show it. 
Tramway Companies are surely entitled to make reasonable regulations 
which cause no serious inconvenience except to passengers who have not 
paid for their tickets, and would prefer not to do so. 


Service—Franchise—Dwelling-House.—It cannot be said that the 
cases upon the construction of “inhabits any dwelling-house,” in 
48 & 49 Vict. c. 3, sec. 3, have placed the law in a very satisfactory 
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position, ‘‘ Dwelling-house” by sub-section 4 of sec, 7, means “any 
house or part of a house occupied as a separate dwelling.” The identical 
words in England are in sec. 5 of the Parliamentary, &c. Regulation Act, 
1878. 

In the most recent case (Clutterbuck v. Taylor [1896], 1 Q.B. 395), the 
Court of Appeal have held that a policeman who occupies a cubicle 
in a dormitory is not entitled to this franchise. The partitions which 
divided the cubicles did not go up to the roof, and the chief-constable had 
full control of the room, and could order a constable not to take his meals 
or smoke in his cubicle, or in the last resort could at any time take from 
him the key of his cubicle. These powers, however, the chief-constable 
had had no occasion to exercise, and he bad abstained from moving men 
from one cubicle to another lest he should interfere with their right to the 
franchise if otherwise qualified. The two points which weighed with the 
majority of the Court in thinking the facts proved did not amount to 
occupation of part of a house or a separate dwelling were—1l. the want of 
complete severance, air and light being common to the whole room, and 
2, the want of freedom of the constable as to the use of the cubicle. 

By taking the facts separately, and asking if the franchise turns upon 
this or that alone, a plausible argument can be presented. But taken asa 
whole it certainly seems difficult, in spite of the elaborate dissent of Rigby 
L.J., to imagine that the Legislature contemplated such an occupation of 
a cubicle as sufficient. The real doubt would rather seem to be whether 
Stribling v. Halse, 16 Q.B.D. 246, which laid down that occupation of a 
furnished bedroom with the joint use of other rooms for meals, &c., was 
occupation of the bedroom separately as a dwelling-house. It is seldom 
that a judgment has been so much doubted and at the same time followed, 
as that in Stribling. The Master of the Rolls, in Bradley v. Baylis, 
8 Q.B.D., at p. 233, expressed a doubt as to whether a man could be said 
to “dwell” in his bedroom when he only slept in it. The Lord Chief- 
Justice and Wills and Wright J.J. concur in the doubt in Barnett v. 
Hickmott [1895], 1 Q.B. 691, and so does Lord Kinnear in Ballingal v. 
Menzies, 1886, 14 R. 127 (the case of the clerk in the hydropathic). But 
Stribling was expressly followed in England in Atkinson v. Collard, 1885, 
16 Q.B.D. 254, and in Scotland, in Ballingal and in Walshe v. Annan, 
1892, 20 R. 83 (the case of the priest in the clergy-house), In Ireland 
it was followed in a judgment by a Court of five judges. But Porter M.R. 
and Fitzgibbon L.J. dissented, and of the three judges who formed the 
majority not one said he agreed with Stribling. The ground of judgment 
was simply that on such a question it was very undesirable that a different 
conclusion should be come to from that reached in England, Should the 
question again come up in England for reconsideration, there would 
undoubtedly be a strong indisposition to alter, as this would disfranchise 
many hundreds of voters whose enjoyment of this “bedroom” franchise 
has not been doubted for ten years. 
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Building Society—Signature—In Dennison v. Jelfs [1896], 1 Ch. 
611, North J. takes occasion to doubt the soundness of the decision in 
Second Edinburgh and Leith 493rd Starr-Bowkett Building Society v. 
Aitken, 1892, 19 R. 603. The Building Societies Act, 1874, sec. 32, 
enacts that a society may be dissolved with the consent of a certain propor- 
tion in number and value of shareholders “ testified by their signatures.” 
The First Division held signatures adhibited by mandatories could not be 
counted. The Court of Appeal in Jz re Whitley Palmers, Ltd., 1886, 32 
Ch. D. 337, had to construe Section 11 of the Companies Act, 1862, to the 
effect that the memorandum of association “shall be signed by each sub- 
scriber in the presence of, and attested by, one witness at the least.” A 
strong Court, Cotton, Bowen, and Fry L.J.J. held these words satis- 
fied by an agent duly authorised writing the name of his principal. 
We prefer the judgment of the First Division. The fact that the statute 
has relaxed certain requirements and made in the Building Society case 
signature without witnesses sufficient, and in the Companies’ case one 
witness enough, rather seems a reason for thinking that the Legislature did 
not intend to go further in this direction. 


Restraint of Trade.—There is nothing very new in Dubowski v. 


Goldstein [1896], 1 Q.B. 478, but it is another illustration of the greater 
inclination of the Courts to sustain the validity of agreements, which at 


one time would have been held bad as in restraint of trade. The only test 
of the validity of an agreement in restraint of trade is whether it is reason- 
ably necessary for the protection of the person with whom it is made. 


Assessment of School Buildings,—The cases raised by the Governing 
Body of the Charterhouse, and by Clifton College [1896], 1 Q.B. 432 and 
437, settle the practice as to assessment of school buildings. It is now 
decided that in ordinary circumstances a head-master or house-master is 
not in such a sense the servant of the governing body as to make his 
occupation the occupation of the governing body. He must be assessed 
himself as the occupier. And school buildings, such as chapel, library, 
gymnasium, c&ec., in which no one lives, are not to be valued for assessment, 
not being inhabited dwelling-houses taken by themselves, and not being 
in any sense pertinents of the head-master’s house. We believe that 
this mode of assessment has been followed in Scotland at Fettes College, 
and probably at other schools where there are similar arrangements. 


Reporting Cases in the Outer House.—Is there not something 
to be said in favour of reporting select Outer House cases? Very 
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rarely, and, as it would seem, by the special intervention of Provid- 
ence, a report of a Lord Ordinary’s judgment wins its way into Rettie. 
Sut in the twenty-first volume, for example, no single judge appears 
to have reached the required standard. Yet it can hardly be doubted 
that, among the cases which never went to the Inner House, there 
were some in which light was thrown upon legal doctrines, and 
many in which useful rules upon points of practice were laid down. Is 
the view of the reporters that a single judge is so fallible that his opinion 
upon any point could afford no indication of the sound result? This 
does not appear to be the feeling of the Divisions, where the judgments of 
English judges sitting alone are constantly cited. The dissimilarity of 
reporting practice is really striking. Taking the latest volumes of English 
reports [1895], it will be found that 1 Chan. contains, out of 82 
cases, 51 reports of judgments by a single judge. [1895] 1 Q.B., as 
might be expected, has a much smaller proportion, 5 out of 145. On the 
other hand, however, it has many judgments by a Divisional Court of two 
judges. [1894] P. out of 46 cases has 31 before a single judge. Nor 
are such reports treated by us as comparatively valueless. DBeavan and 
Vesey, to name only two of the older reporters of single judges, are house- 
hold names in our Courts. And in volume 20 of the Revised Reports, 
among the cases which have stood the storm and stress of three-quarters of 
a century, are 70 cases by a single judge, 38 in Chancery and 32 at Wisi 
Prius. In turning over 21 Rettie we find, at pp. 98 and 104, a judg- 
ment of Stirling J. following a judgment of Sir John Romilly M.R., 
relied on in the opinions of the Court. At p. 130, a decision of V.-C. 
Hall is spoken of by the Lord President as a “very good precedent.” At 
p. 251 a group of cases by single judges is founded on. See also cases cited 
at p. 336, p. 419, p. 529, p. 706. These are merely examples of what is 
common knowledge, that English decisions by single judges are daily 
referred to in argument and considered by the Court. And, to no slight 
extent, the law laid down by single judges in England has filtered into our 
law through the works of text-writers, from Bell downwards. Such books 
as Fraser on “ Husband and Wife,” and M‘Laren on “ Wills,” are full of 
such references. To take only one instance. Almost every leading case in 
the law of divorce is to be found in the judgments of Lord Stowell. It is 
probably true that in England, from considerations of expense or otherwise, 
more cases in proportion are unappealed than in Scotland. But making 
allowance for this, it is surely unnecessary to exclude the Lord Ordinaries’ 
judgments en bloc on the ground that most important cases go to the Inner 
House. Why is the opinion of a dead Vice-Chancellor so much better than 
that of a living Lord Ordinary? The notes now published in the Scots 
Law Times are extremely useful, and much to be commended for their 
prompt and punctual appearance, but they do not profess to furnish all the 


materials for adequate citation. 





THE PROPOSED IMPERIAL CODE OF COMMERCIAL 
LAW—A PLEA FOR PROGRESS. 


O one who has given a moment’s attention to the history 

of legislation in Europe during the last two centuries 

can doubt that the ultimate fate of all law is codification. On 
the continent of Europe we have to go back to the sixteenth 
century for the most recent enunciation of the principle, 
which still lingers elsewhere, that the judge ought not to 
be bound by written laws, but to be left to the dictates of 


reason. Everywhere in modern times, the legislatures have 
been active, and by statutes more or less complete, and 
systematic, have confined the discretion of the judges. The 
conception of the code in its modern sense, that is of the 
enactment which shall contain the whole law upon some one 
subject, so far as worked or thought out, is comparatively 
recent, the term codification dating from Bentham, though the 
idea itself is a little older. The idea now holds the field in the 
entire civilised world. The collective wisdom of the state can 
lay down general rules for decisions to which it is better to trust 
than to the discretion of any individuals however eminent and 
impartial. Accordingly no one now disputes that so far as 
practicable all law must be written down. Naturally the 
idea of codification was first reduced to practice in those 
countries where—whatever disadvantages in other respects 
they might suffer—the science of law and legislation was the 
most advanced. France led the way. The other Latin 
nations followed. And finally Germany, after long hesita- 
tion, most careful investigation, and much thorough work, 
declared itself on the side of the new view, and after passing 
VOL. VIII.—NO. 4. Z 
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within the last fifty years many minor codes, has now com- 
pleted its civil code. 

The strength of the tendency which to-day is driving 
legislatures to codification can hardly be better illustrated 
than by the attempts at it—to a small extent successful— 
which have been made even in the English-speaking 
countries. We Anglo-Saxons have got into the position 
that we can neither codify nor leave codification alone. The 
thing is against all our traditions. Although an Englishman 
did more for it than any other single man, he had too much 
of the foreigner about him for our taste, and we can never 
expect an idea to be cordially liked at home, which foreigners 
have taken up, and carried out in a manner far outstripping 
ourselves. Overwhelming must be the strength of the tend- 
ency to codification, when laws, such as the Anglo-Saxons have, 
are codified even in part by legislatures such as they possess. 
The extraordinary and absolutely purposeless complexity of 
the laws, their tangled confusion and obscure uncertainty— 
witness the annual crop of doubted and over-ruled cases— 
and the almost perfect contempt for simplicity and order 
which distinguishes them, make the laws of the Anglo-Saxons 
unquestionably among the most difficult to codify. It is not 
surprising that the Anglo-Saxon legislatures find codification 
almost beyond them. They have been so scrupulous that 
every one of the wise men who compose them shall have all 
his privileges, and that “liberty ” shall suffer no control, that 
it only needs a member to have a little more than the average 
of obstinacy, and a little less than the average of sense, to be 
able to stop anything from being done which is outside the 
run of ordinary party politics. Accordingly the Anglo-Saxon 
legislatures seem for the most part neither to possess the 
machinery which could draft a code of any extent, nor the 
ability to create it, and if they could get the code drawn, 
they would probably be unable to pass it. What is more, 
there are many people who think that in these respects 
we are never to be better, and who thus unconsciously 
do their best to make improvement hopeless. And yet we 
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move, though we do so like people who hardly understand 
the impulse which is moving them. We attack the subject 
without method. We Anglo-Saxons, especially in America, 
revise and consolidate statutes from time to time, which is a 
most useful bit of preliminary work. And sometimes we do 
or attempt a bit of actual codification. The attempt, when- 
ever it has been on a great scale, has hitherto on this side of 
the Atlantic been a failure. Some years ago we in Britain 
attempted to codify our criminal law, and as we tried to 
carry through an indifferent piece of work in a wrong way, we 
failed, and set an example which the timid and the judicious 
are never tired of quoting. In America, though codification 
is still only very partial, equally great attempts have been 
successful. In Britain, more recently, with much _ better 
work, wider conceptions, and methods slightly improved, we 
have been on the small scale more successful. We are follow- 
ing more closely the example of the Germans than any other. 
If this should displease any, they may take comfort in the 
thought that although we are following, we are doing so at a 
most respectful distance. The Germans first (in 1848) made 
their code of the Law of Bills of Exchange; next, in 1860, 
they made their Commercial Code, including Sea Law; and 
lastly, in 1896, they have codified the whole of the rest of 
their private law. We have accomplished the first stage, and 
are in the course of effecting the second. The third stage 
we too have got to accomplish, whether we do it quickly or 
slowly. 

After Sir John Lubbock’s success in getting the Law of 
Bills codified in 1882, it occurred to many that the whole 
Commercial Law ought to be similarly treated. Here it may 
be desirable to fix what, when people ask for a ‘‘ Commercial 
Code,” they exactly mean by it? The current conception of 
a Commercial Code in this country differs considerably from 
the European conception of a Commercial Code. Our con- 
ception is considerably wider. The European Commercial 
Codes attempt as a rule to give only those laws which are 
special to merchants. Of such laws there are with them 
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many (such as the obligation to keep books), which are 
obligatory on merchants only; and others (such as the 
law of brokerage), which affect them alone, because only 
mercantile persons follow the trade. The foreign conception 
mainly regards merchants as persons. ‘The British concep- 
tion looks rather to mercantile transactions. If it were 
attempted to define our conception very exactly—which 
would be by no means wise—it would be to define it as the 
law regulating all those numerous transactions which are 
incidental to the exchange of produce. If any one will run 
over in his mind all the transactions relative to any article of 
merchandise before it can leave the hands of the producer in 
some distant country, and be placed in the hands of the 
consumer in this country, or vice versa, he will get some 
notion of the extensive, and at the same time fairly well 
defined, field which a Commercial Code with us would cover. 
The difference between the British and Continental concep- 
tions is best illustrated by examples. By common consent 
the law of the sale of goods will form part of our Commercial 
Code. On the Continent, sale, upon the ground that buying 
and selling is done by many people who are not merchants, 
usually forms no part of the Commercial Code, but is found in 
the code of Civil Law. Foreign Commercial Codes agree with 
our current notion of a Commercial Code in excluding from 
it such laws as the law relating to the production of goods, 
and the law as to the sale of immoveable property, because 
both of those things fall to be regulated rather by the law of 
the place, than by the law common to merchants. Our con- 
ception of a Commercial Code, accordingly, includes all that 
continental jurists include in their Commercial Codes, and a 
good deal that they place in other departments, of which 
the principal are the law of obligations, and the law of pro- 
perty in moveables. It is fair to remember this — for we 
need all the justice which we can claim—when we contrast 
the rapidity with which foreigners obtained their Commercial 
Codes with the slow speed at which we are getting our 
Commercial Code. At the same time, let us not forget that 
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the European nations have not stopped with Commercial 
Codes, but that in nearly all of them they have codified the 
whole law, adjective and substantive, civil and criminal. 
For example, there is scarcely one of them which has not 
codified the entire law of procedure, of crime, of landed 
property, of marriage, and of succession—tasks, the very 
proposal of which would awe the boldest statesman in this 
country. 

Returning to the British conception of a Commercial Code, 
such as has been held for the last few years among lawyers, 
merchants, and those possessing legislative power, let us see 
what are the leading departments which it ought to embrace. 
Probably one of the best and most authoritative statements 
on the subject is that recently formulated for the London 
Chamber of Commerce. According to this, the code among 
other subjects might embrace the following :— 

Bills of Exchange and other negotiable Instruments ; 
Partnership; Sale of Goods; Companies; Principal and 
Agent; Principal and Surety; Carriage by Land and Sea; 
Warehousing, Pledge, Lien, and Securities over Personal 
Property ; Insurance—Marine, Fire and Life; and Limit- 
ation of Commercial Debts. This list, as the memorandum 
of the London Chamber carefully states, is not intended to 
be exhaustive. Practical convenience must be the guide, 
and possibly there may be other branches which might with 
advantage be added. 

To a certain extent this programme has already been 
carried out. We have a code of the Law of Bills, though 
the law as to other negotiable instruments still remains 
untouched. ‘Then Partnership and the Sale of Goods are 
codified, and the law as to Marine Insurance is in draft. So 
far these apply only to the United Kingdom, but with merely 
formal changes, they could be embodied in an Imperial Code. 
The only piece of codification which applies to the Empire 
is the Merchant Shipping Act of 1894, and it is hardly a 
good example of the lines on which a Commercial Code 
should proceed. It proceeds on exceptional lines, and 
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contains an immense amount of administrative detail, which 
is not usually put into codes. As we have fortunately 
agreed in regard to it, we may now thankfully allow it to 
remain at rest. But in codifying we need attempt no such 
gigantic task again. What a code should contain is general 
rules of law, in regard to which we may expect to remain 
agreed for some length of time. Some of these general 
principles the Merchant Shipping Act does contain, but it 
would need to be supplemented in this direction by another 
branch of the code before we could pretend that it contained 
the whole commercial law of shipping, namely the whole 
law, which in the absence of special contract, governs the 
relations between merchant and shipowner. The law of 
companies, it has been for some time understood, is being 
made the subject of a consolidation statute. Here it is to be 
hoped a vigorous attempt will be made to keep principles 
for the statute itself, and details for appendices or schedules 
to it. The Factors’ Acts have also been consolidated. 

Hitherto, it will be perceived that the legislature has 
followed no definite plan. It has obeyed at haphazard the 
tendency of the age towards codification. We have followed 
what is conveniently known as the “ piece-meal” method, 
and the selection of subjects has been guided partly by what 
was most pressing, and partly by what was most easy. 
At the present juncture two questions have presented them- 
selves for settlement: firstly, ought we to attempt to deal 
with the subject in any more systematic way ? and, secondly, 
ought we to be content with a commercial code which shall 
embrace the United Kingdom only, or should we attempt 
to have one which will embrace the Empire ? 

Before attempting to answer these questions, I presume 
I may at the present day take it for granted that we are all 
agreed that it is desirable and practicable to have a commer- 
cial code. That the merchants desire to have one is beyond 
all question. The recent conference held in Edinburgh at 
the request of the Merchant Company forms excellent 
evidence of the opinion of the merchants of Scotland. And 
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at least three times previously, merchants speaking through 
their recognised organs, and upon a somewhat larger scale, 
have pronounced unanimously in favour of the commercial 
code. First at Wolverhampton some ten years ago, the 
Associated Chambers of Commerce of the United Kingdom 
resolved in favour of one; and then twice, namely in 1892, 
and 1896, the large gatherings of the Associated Chambers 
of Commerce of the British Empire, were, if possible, even 
more enthusiastic in its support.(a) If the resolutions on 
each of these occasions were moved by a lawyer, it is equally 
true that on each occasion he did not spontaneously take up 
the matter, but did it only at the request of important 
bodies of merchants. If any one has any doubt as to the 
weight of mercantile opinion in favour of codification, I ask 
him to look at the composition of the Congress of 1896 
which assembled in London last summer under the honorary 
presidency of Mr. Chamberlain. There he will find the names 
of the most distinguished members of the British mercantile 
community from all parts of the globe. That merchants 
desire a commercial code is, accordingly, beyond question, but 
this does not prove that they will be any the better of it 
when they get it. It is possible that like children they are 
wanting something which is bad for them. I think the 
British merchant may, however, be trusted to know his own 
business, and if through his foreign correspondents, through 
his own experience of the parts of the code which he has 
got, and through the multitude of inconveniences which he 
suffers at the hands of uncodified law, he has become satisfied 
that codified law is superior, it must be admitted that he 





(a) The text of the resolution passed at the Congress of 1896 was :— 

“That the Bills of Exchange Act of 1882, the Partnerships Act of 1890, and 
the Sale of Goods Act of 1893, and other consolidating statutes having established 
the practicability and benefits of codifying British Commercial Law, it is highly 
expedient that the Commercial Law of the whole of the British Empire should 
now be embodied in a code ; and that, therefore, Government be memorialised by 
the Congress to initiate the steps necessary in order to the appointment, for the 
purpose of drafting such a code, of a commission on which the United Kingdom 
and all the colonies and countries embraced in the Empire should be duly 
represented.” 
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has excellent grounds for his opinion. The fact that a man 
cannot, in most of the wholesale markets of London, purchase 
the smallest quantity of produce without signing a reference 
clause excluding the whole jurisdiction of the Courts of the 
country speaks volumes against the present system. And it 
is no wonder. The bulk of commercial law is founded on 
precedent. Much of it is therefore not settled at all; and 
what is worse, much of it has been badly settled and is in 
process of re-settlement. Legal opinion is, so far as I can 
judge, now entirely in favour of codification of commercial 
law, even the most conservative lawyers, who would still 
dispute the good of codification in-other departments, admit- 
ting it in this. As to our legislators, the result of the 
application of their faculties to the subject seems to be 
that they are benevolently disposed towards codification, 
provided always that it does not give them too much 
trouble. 

It is only uow that it has been safe to assume that it was 
practicable to codify Commercial Law in this country. For 
long it was useless to quote the example of foreign nations. 
Their law, it was replied, was founded on the Roman Law, and 
they were not fortunate enough to possess waggon loads of 
reports. They knew nothing of the “Common Law,” the 
subtile essences of which, so salutary in the legal pharma- 
copeia, did not admit of distillation. Ten years ago, the 
Wolverhampton Congress thought they had got an answer to 
this view, when it had been proved that the Law of Bills of 
Exchange had been well codified, and they sent a deputation 
to the Government to ask it to proceed with the codification 
of the rest of the Commercial Law. The deputation was 
received by a distinguished law reformer. ‘The late Lord 
Chancellor Selborne, if he had done nothing else, deserved 
well of the country for his application to England of the great 
reforms of procedure, of which Mr. Field’s reforms in America 
had set the example. But when it was attempted to quote 
the Bills Code as showing the possibility of codifying the rest 
of the Commercial Law, the deputation was promptly checked. 
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Bills of Exchange, the Chancellor said, were a separate depart- 
ment, turning on written instruments and on the general 
custom of merchants. From them no argument could be 
drawn as to the other departments of Commercial Law, which 
were undoubtedly founded on the Common Law and its pre- 
cedents ; and further experience was needed. Let not the 
merchants ask Government to attempt tasks too arduous. 
Let them address their further efforts to getting the Commercial 
Law codified piece-meal, and for this they should have what- 
ever help Government could give. This being all that the 
merchants could get at the time, they wisely did what they 
could. Since that time two other fragmentary codes have 
been promoted—the Partnership and the Sale of Goods Codes 
—and with Government help were passed—the former in 1890, 
and the latter in 1893. Since these codes have been passed, 
I fancy hardly any one will suffer under Lord Selborne’s doubt. 
No one can point out any distinction between these branches 
of law and the remaining branches of Commercial Law, 
which could make codification practicable and beneficial in 
the one case, and not in the other. Henceforth, it must be 
assumed that the whole Commercial Law can, and ought to 
be codified, and that it is a mere question of the ways and 
means by which it is to be done. ‘The question simply is, 
are we to codify piece meal or systematically ? 

The objections to the present or “ piece-meal” method of 
proceeding seem to me to be that it is extremely slow, and 
that it is very likely to end in much of the work being 
imperfectly done. About the slowness there is no question. 
The Bills Code was drafted in 1881, and during the fifteen 
years that have since elapsed, only three sections of the 
code in all have been completed, and these, the sections 
about which there was the least difficulty. The progress has 
been so irregular, and so dependent on chance, that no one 
can predict how long it may be before a Commercial Code is 
completed at the present rate. Certainly, there are not 
many of this generation who are likely to see the end. But 
what is almost worse is that on the present lines the 
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Commercial Code is almost certain to be more or less badly 
done. To a code unity, both of plan and of treatment, is 
essential. Without a plan, how are omissions and over- 
lapping to be prevented? And without something like 
common editing how are we to secure the prime requisite 
that language is always used in the same sense? Probably 
over- lapping may be prevented, by leaving things out 
when we come to the right place, which have been wrongly 
placed ; and similarly omissions may be cured by inserting 
the missing matter at any place which may occur. But 
what sort of a code will this make, and is it not certain 
that in the end we shall have to pull our laboriously 
constructed edifice to pieces and rebuild it? Already we 
have quite enough to show the confusion which is likely to 
arise. We have done only three parts of the code, and we have 
already treated one important matter in three different 


ways. 
As is well known, the question whether a code ought to 


contain definition clauses, has been much discussed. On the 
one hand it is maintained that without definition clauses, 
brevity and precision of language is impossible. On 
the other, it is maintained that codes should be con- 
structed in language impossible to misconstrue, which any 
ohe can understand, with the assistance, if he should 
require it, of an ordinary dictionary. The latter view has 
prevailed on the Continent, where definition clauses are 
unknown. I cite as examples which occur to me at the 
moment, the Code Napoleon, the new German Civil Code, 
the Swiss Code of Obligations, and the Commercial Codes of 
Belgium and Italy. In the numerous codes which have been 
passed in the United States, the practice naturally varies— 
the legislatures being different—but on the whole, definition 
clauses have been used very sparingly. Our three codes 
illustrate three different methods of treating this matter. 
The Partnership Code does without definitions. The Bills 
Code has a minimum of definition; and the Sale of Goods 
Code seems to have aimed at giving a maximum. In one 
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or two instances, the same words are actually defined differ- 
ently in the two last-named codes; and the elaboration of 
definition, which occurs in the second of them, seems, as far 
as I can judge, quite as likely to induce litigation as to 
prevent it. The draft of the Marine Insurance Code pro- 
mises to add another complication. If we have started in 
this way with obvious and patent differences, it is evident 
that it will be impossible to prevent many latent differences 
from afterwards emerging. 

The answer to the objections that the piece-meal method 
must produce slow and imperfect work, seems to me hardly 
to be a denial of them, so much as an allegation that no 
better method is in this country practicable. All the 
demands for a better method of procedure resolve them- 
selves in the first place into a demand that the Government 
shall, here as elsewhere, take up the matter. To leave our 
law to be amended or not, according as private bodies do or 
do not interest themselves in it, is not statesmanlike, and 
the answer that the Government can provide neither the 
machinery nor the money, verges upon being a contemptible 
confession of weakness. ‘The machinery usually suggested is 
an executive commission, but it might also be, and possibly 
equally well, a Government department. The suggestion of 
the former naturally comes first, because it has been by 
means of executive commissions that the great codes of the 
Continent have been made, and it may be permitted to one to 
doubt whether work so admirably complete as the German 
and Italian codes could have been done in any other way. 
But an organised Government department would possibly do 
equally well. The essential is that there shall be brought to 
bear upon the matter a systematic combination of various 
capacities. First of all, we must have the services of sound 
practical commercial lawyers whose experience has been 
gained in pleading or deciding commercial causes. Such 
men are not so numerous that we need have any difficulty in 
laying our hands on them, and we must make it worth their 
while to help us. In the second place, we want to some 
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moderate extent the help of the men of the books and cases, 
who have made a careful study of the different systems of 
commercial law, which have prevailed or still prevail, and 
who in particular know the foreign codes. These — the 
theoretical men—can more easily be had. Then we want 
the help of experts of every kind — brokers, stevedores, 
inspectors, valuators, adjusters, shipmasters, managing 
owners and the like, each for his department. This help 
is most necessary, if the code is not every now and again to 
proceed upon some erroneous view of the practice. I have 
seen judgments as to the law of loading which would make 
one suppose that nobody, except the unfortunate clients, had 
ever been upon a wharf. Lastly, if our work is not like a 
famous bit of cookery to be thrown out of the window when 
finished, we must have the help of the merchants for whose 
benefit it is intended. I do not take such a low view of 
British statesmanship as to say that we have no statesman who 
could organise these various labourers and set them to work. 
All of us could name one who could do it, if he got a free 
hand. What foreigners have done we can do. By such means 
the code could be drafted. The passing of it would remain, 
and though it may freely be admitted that our legislative 
machinery is exceedingly bad—-probably as mere matter of 
machinery, the worst in the world—yet this surely is not 
always to be the case. It will take some time before the 
code is drafted, and by that time, Government may have 
strengthened its hand, and it may not be in the power of an 
unreasonable few to prevent the general good. 

It is always to be remembered that drafting the code ona 
systematic plan does not necessarily imply that it is all to be 
drafted simultaneously, far less that it is all to be enacted at 
one time. Unquestionably it will be better drafted, if 
done all at once, and probably it would be quite as easy to 
get Parliament to accept it at once as in bits. But if it 
were thought expedient, the different parts could be prepared 
successively under a systematic plan quite as well as without 
a plan; and even though the parts were completed 
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simultaneously, they could be presented successively to 
Parliament. 

There remains the question of money. I do not doubt 
that the piece-meal method is the cheaper, and that to draft 
the code on a systematic plan, without undue delay, will 
cost more. Is it worth it? We British are a strange 
mixture. We grudge two or three thousand a-year to a 
skilled lawyer to draft our laws, and think nothing of paying 
twenty or thirty thousand a-year to a Court to find out what 
he meant. Would it not be better to be liberal at an earlier 
stage? To bea good draftsman needs the greatest knowledge 
and the highest skill. He needs to know the whole law in the 
minutest way, and he must be a master of logical arrange- 
ment and of lucid expression. He is exceedingly rare. At 
any moment a patron of judicial offices could go into any 
busy Court, and pick out a half-dozen of pleaders all 
excellently qualified to be judges. Ask him to pick out a 
thoroughly good draftsman, and he will have the greatest 
difficulty. Yet to the one he will be able to offer large 
income, secure tenure, and high social position. To the 
other he would probably offer small remuneration, temporary 
employment, and comparative obscurity. When we learn to 
think that the making of our laws is as great and honourable 
a task as the interpreting of them, we shall have made some 
advance. If we are to attempt to legislate “on the cheap,” 
we may as well leave the matter alone. 

I have left to the last the question as to what territorial 
jurisdiction the Commercial Code ought to cover. The 
attempts at codification of Commercial Law hitherto made 
have (with one exception) been confined to the United 
Kingdom, but the experience which has been gained in the 
piece-meal method has had some advantages. The method 
pursued hitherto with all the codes has been to draft them 
for England, and then adapt them to Scotland. So far, no 
improvement is possible, for in no other way could the result 
be attained. But the draft thus produced has been shown 
by experience to be capable of adoption throughout the 
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Empire. To produce a draft which can be used in any 
part of the United Kingdom, makes it requisite that the 
Common Law and the Roman Law elements, so far as they 
have affected the law merchant, shall be reconciled. As 
there are no other elements in the various Colonies requiring 
reconcilation, it follows that if we get a code which will suit 
the United Kingdom, we get one which will suit the Empire. 
In fact the result is almost cosmopolitan. To the London 
Chamber of Commerce, belongs the credit of first recognising 
this truth, and of giving a broader and higher scope to the 
movement. That the advance thus made in the demand 
of the merchants was warranted, is, I think, easily 


proved. 

The history of the adoption of the present codes in our 
Colonies show the possibility of an imperial code. Through 
the kindness of Mr. Atchley, the accomplished superintendent 
of the library at the Colonial Office, I am able to give some 


information as to the adoption of the Bills Code since 1882. 
Between 1883 and 1891, it was adopted by all the Austral- 
asian Colonies, namely, by New Zealand in 1883; by 
Queensland, Tasmania, South Australia, and Western 
Australia in 1884; by New South Wales in 1887; by 
Victoria in 1890; and in the Fiji Islands in 1891. In 
1883, it was adopted in Newfoundland ; and in 1890 by the 
eight other States which form the Dominion of Canada. 
Between 1887 and 1883, it was adopted by the principal 
African colonies, including Natal and the Cape of Good Hope. 
Between 1884 and 1895, the West Indian Colonies, with 
only one or two exceptions, have adopted it. I found that 
in all the Bills Code had been adopted by about forty out 
of the various colonies and dependencies of the British 
Empire, which are nearly sixty in number; and that the 
places which had not adopted it were small and unimportant. 
The manner of adoption was not in every case satisfactory. 
Trifling but provoking changes had often been made. ‘Thus, 
in one instance, the numbers of the sections had, every one 
of them, been altered. There was indeed scarcely a case of 
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adoption, in which some slight local variation had not been 
made, which, with a little mutual arrangement and accommo- 
dation could not have been avoided. I was not surprised to 
find that the section 53 (2) which is specially applicable 
to Scotland, had been adopted by none. That clause safe- 
guarding the old law of Scotland as to assignment of the 
provision by presentation for acceptance was retained, 


because we were not ready to adopt the English Law, and 
because our system was still retained in France and in many 
other countries, for example, Belgium. The experience of 
Germany, Italy, England, and all the Colonies, as also of 
America, shows that it is not suited to modern banking, and 
that we also can no longer maintain it. Although at the 
Antwerp International Congress on the Law of Bills, our 
system was preferred, when the Congress, two years later, 
again met in Brussels, the English system was recommended 
for adoption ; and when the Bills Code comes to be revised 
as part of an Imperial Commercial Code, we shall be wise 
if we, in Scotland, conform to the general law of the 
Empire. 

The experience of the Bills Code shows how willing the 
colonies are to unite with us for purposes of codification, 
when they follow us practically without invitation. I am 
not able to give the exact figures as to the adoption of 
the Partnership and Sale of Goods Codes, though I observe 
that the former has been adopted in New South Wales 
and Queensland, and the latter in one or two of the smaller 
dependencies. Would it not be prudent to invite the 
Colonies to go along with us in forming the law? It 
would not be difhcult. All we should have to do, would 
be to send our drafts to them for consideration and for 
suggestions. We should thus be more certain to get their 
co-operation ; we might get from them hints for improve- 
ment, and we might be able to avoid small points of 
difference. Agreement between the Home and the Colonial 
Governments upon a draft would operate as a strong 
recommendation to the legislatures concerned to adopt it. 
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It need hardly be said that if we could make a Commercial 
Code, which would apply to transactions throughout the 
Empire, we should have done an immense deal more for 
merchants, than if we passed merely local codes. We 
should also have done something tangible towards drawing 
together the various parts of our vast Empire. 

If we are ever to get an Imperial Commercial Code, the 
present juncture must be utilised. It is plain that the 
Colonies are not always willing to wait for our dilatory ways. 
Already they have started to codify for themselves. In 
several colonies codes of criminal law have been passed ; 
and they and others are now attacking the Commercial 
Law. For example, Victoria in 1890—at the time of 
adopting the Bills Code—codified the law as to all other 
mercantile instruments, including Bills of Lading, Marine 
and other policies, Bonds and Guaranties. Queensland has 
also been codifying Commercial Law. The example thus set 
is sure to extend, and if we take no steps to set on foot 
an Imperial Commercial Code, the opportunity will be lost, 
because if the Colonies once make codes of their own, a just 
pride in having outrun us will prevent them afterwards from 
joining with us. They will offer us what we have offered 
them in the case of the three Codes we have passed, the 
option of taking or leaving their codes. We have now 
a great opportunity. If the merchants, lawyers, and legisla- 
tors of our great Empire will bestir themselves and co-operate, 
a great achievement is possible. If we are supine, we must 
be content to be remembered only as the people who might 
have done a great thing, and who let the opportunity slip. 
It is with the merchants throughout the Empire that the 
duty of insistence practically rests. Lawyers no longer 
oppose. They are, on the contrary, favourable, but it is not 
their nature to be enthusiastic, and they will not undertake 
the labour of conferring benefits which are not earnestly 
asked. Great statesmen, it is well known, are very willing 
to help, but a statesman is powerless if he gets from those 
upon whom he proposes to confer benefits no support except 
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an amiable disposition to accept them. What the commercial 
world needs to do if it wants a commercial code within 
a reasonable time, is to bring to its furtherance 
all the influence, direct and indirect, of which it is 


master. 
J. Dove WItson. 
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MEDICAL JURISPRUDENCE IN THE UNITED 
STATES. (a) 


IR ROBERT CHRISTISON long ago said, “that he was 
far from undervaluing such works as the ‘ Elements’ of 
Beck, or the ‘Manual’ of Taylor, but it was no disparage- 
ment to them to say that no single individual can treat 
profoundly of the medico-legal relations of surgery, obstetrics, 
toxicology, insanity, and the general practice of physic; 
nor shall I,” he goes on to say, “be content with the 
position of Medical Jurisprudence in this country, until 
three at least of these departments shall have been illustrated 
by an eminent surgeon, a scientific accoucheur, and some 
admitted authority in mental disease, who shall each add to his 
own practical experience the study of the records of medico- 
legal literature, especially the fertile literature of Germany 
and France.” 

The literature of America in forensic medicine is very 
rich and must be taken into account when dealing with any 
of its topics. Had Christison lived in the present day he 
would have added America to the above-mentioned sources 
of medico-legal information. 

Looking to its great population, its vast extent, and its 
varying conditions of life and nationality, and last and 
not least to the number of shrewd observers scattered over the 





(a) “ Medical Jurisprudence, Forensic Medicine, and Toxicology,” by R. A. 
Witthaus, A.M., M.D., Professor of Chemistry, Physics, and Hygiene in the 
University of the City of New York, and Tracy C. Baker, A.B., LL.B., Councillor 
at Law, Professor of Criminal Laws and Medical Jurisprudence in the University 
of Buffalo. With the collaboration of various eminent experts. Four volumes. 
New York: Wm. Wood & Company, 1894-96. 
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States, it is not to be wondered at that its numerous medical 
journals teem with cases of medico-legal interest, and 
that our American brethren must be treated as authorities 
to be consulted if any knotty question is to be thoroughly 
investigated. 

The present treatise is a valuable case in point. It is an 
Encyclopedia, the various articles of which have been 
entrusted to gentlemen specially qualified for the task. 
Three volumes have been published, and a fourth, which is to 
embrace the wide subject of Toxicology, will complete the 
work. 

No similar publication has appeared on this side of the 
Atlantic, and no effect has been given to the strong 
expression of opinion on the part of Christison. In Great 
Britain we are still using editions of Taylor and Guy, 
brought up to date, while more recent treatises such as 
those of Mann, Tidy, and Luff have entered the field, and 
appeal to the patronage of the profession and of the medical 
students. Against all such works the criticism of Christison 
still holds good. Indeed we are far behind; for, while 
Germany, France, and the States can boast of journals 
devoted to legal medicine and to that alone, in this country 
we have to rest content with fugitive articles and cases 
recorded in our local medical journals, where they are too 
apt to be overlooked. 

The dreary task of wading through the copious medical 
literature of the day in search of special information, is, on 
the other hand, obviated by a series of monographs such as 
we have in the volumes before us. Jn limine, I have to 
draw attention to the wording of the general title. For the 
first time, so far as our ordinary text-books are concerned, 
a distinction is drawn between medical jurisprudence and 
forensic medicine, te‘ms which have hitherto been looked on 
as convertible. Medico-legal science is regarded by the 
editors as including medical jurisprudence, which treats of 
medical law, and forensic medicine, which relates to the 
application of medical, surgical, or obstetrical knowledge to 
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the purposes of legal trials. It is difficult to account for the 
omission of chemical knowledge in the latter definition. As 
to the modern term state medicine, our Medical Council has 
determined that it shall be taken to mean the application of 
the physical and medical sciences to the safety and well- 
being of the community, and that it shall include medical 
jurisprudence and the care of the public health. 

The United States have undoubtedly produced two 
excellent text-books of European fame. The first, by 
Dr. Beck, has been repeatedly republished in this country. 
The seventh edition, issued in 1842, was dedicated to Sir 
R. Christison. The second, by Wharton and Stillé, like the 
kindred treatise of Paris and Fonblanque, has the advantage 
of the association of a lawyer and a medical man. This work, 
first published in 1885, has been well brought up to date, and 
is a standard authority. Neither of these works is used as a 
text-book in Great Britain. This is not to be wondered at, 
when we remember that since 1836 Taylor’s “Elements” have 
held possession of the field, and are generously alluded to 
by the editors of the present treatise as “the most important 
work upon the subject in the English Janguage.” It is, 
however, truly stated, that “in the present work the exist- 
ence of specialists in the various branches of medico-legal 
science has been recognised for the first time in the English 
language. ach branch has been assigned to a specialist in 
that subject, or at least to one who has made it a particular 
study.” 

The first volume, inter alia, contains an exhaustive 
synopsis of the various statutes regulating the medical pro- 
fession in the forty-five States of the Union, which is of little 
or no interest outside America; but subsequent articles, 
grouped under the term Thanatological, embrace a variety of 
monographs on the duties of coroners, medico-legal certifi- 
cates, identity, wounds in all their variety, death from heat 
and cold, from electricity, from drowning, and lastly from 


starvation. 
These monographs are, no doubt, by men of standing in 
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the profession, but none of these gentlemen lecture on 
medical jurisprudence, and accordingly we miss that acquaint- 
ance with the subject which teaching can alone give. In no 
case, with the single exception of the author of the article on 
gunshot wounds, who is a professor of surgery, do we find 
that any of the writers have enjoyed opportunities of becom- 
ing practically conversant with the subject-matter of their 
essay. Thus Dr. Loomis, under the heading Post-mortem 
Examination, advises the reporters to note “the size and 
surroundings of the room, and how it is lighted ;” that the 
heart should be removed from the body before the fulness of 
its cavities with blood is made out by palpation; that 
the head should be examined first in order: without any 
hint as to the risk of such a procedure. For, after the brain 
is removed, and the great veins cut, any depression of the 
head empties the right cavities of the heart, so that when 
this important organ is examined in its turn, it would be 
described as having its right side empty, this emptiness being 
due to the procedure of the inspector, thus rendering the 
proof of death by asphyxia very uncertain, if not impossible. 

It appears to be the custom in America for the chemist 
to be present when a body is being examined for suspected 
poisoning. This, in my opinion, is quite unnecessary. Few 
laymen can stand the sights and smells of a post-mortem 
examination. It would have been more to the purpose had 
blood been added to the list of articles to be furnished for 
analysis, and if the question had been determined whether 
the stomach should be opened and its contents removed, so 
as to permit of a thorough and early examination of its 
internal surface, or whether this important duty should, as 
recommended in several manuals, be left to the chemist. 
This person is, of course, unacquainted with pathological and 
post-mortem appearances, and when a stomach unopened, 
with its two orifices ligatured, is handed to him for analysis, 
he has to open the organ in order to remove the contents, 
and he proceeds to describe, as best he can, the appearances 
presented by the mucous membrane. 
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The article on Identity contains many interesting hints. 
Dr. Rosse alludes to the importance of noting the fillings of 
the teeth by the dentists, as available for identification. By 
this means the bones of persons killed by Indians on the 
Western plains have been recognised years afterwards. 
Again, the traveller Powell, massacred in Abyssinia, was 
traced in this way. Our author holds that “in every 
important case a cast of the mouth should be taken, in order 
to set at rest any question that may subsequently arise as 
to the condition of the jaw, the absence of teeth, their 
irregularity, or other dental peculiarities. A cast of the 
mouth of the deceased in the Hillmon case, showed all the 
teeth to be regular and perfect, while it is alleged that 
Hillmon’s teeth were just the opposite.” In our own city 
I know of a case where the over confidence of a house- 
surgeon led to the acquittal of a prisoner who had _ been 
charged with biting. The wound was somewhat irregular in 
appearance, and the adroit advocate appealed to the witness 
and hinted that the teeth of the party who inflicted the 
wound must have exhibited a corresponding irregularity. 
The witness expressed his concurrence, but was at once 
confronted with the dental configuration of the prisoner, 
which was regular and perfect. The house-surgeon had to 
confess that in his opinion it was most improbable that the 
wound had been caused by the prisoner. He forgot that 
when a violent struggle goes the length of biting—the 
combatants rarely manage to get a deliberate bite, but have 
to rest contented with what they can lay hold of—hence the 
irregularity. The presence of hair has again and again 
proved of importance in identification. Allusion is made to 
the interesting American case of Cronin where it became 
necessary to prove the identity of hair found clinging to a 
trunk, the hair cut from the head of the murdered man, and 
that of a single hair discovered in a cake of soap. This 
single strand being lighter in colour in some portions than 
in others, seemed to indicate that it could not have come 
from the head of the deceased, whose hair was brown. But 
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it was shown that hair placed on soap or other alkaline 
substances becomes bleached in a manner similar to the 
colour of the single thread. ‘This evidence of vital import- 
ance linked the hair found on the trunk with that cut from 
Dr. Cronin’s head, and went far toward proving that one of 
the murderers had washed his hands with the soap after the 
deed was done (p. 408). 

It is surprising that greater stress is not laid upon the 
interesting fact that in death by drowning putrefaction first 
attacks the face. Our author merely says, “ After submer- 
sion the outward signs of putrefaction put a notable obstacle 
in the way of identification, and after drowning the body 
becomes rapidly unrecognisable.” No hint is given as to the 
importance of having the body identified as speedily as 
possible, so rapidly do the features alter. 

The ingenious process of Sir B. W. Richardson by which 
the face, when much altered by decomposition, can be 
restored to somewhat like its original appearance, is not 
alluded to, although both in this country and the Colonies it 
has been employed with success in securing identification. 
Our author has little faith in photography, and he states that, 
“some of the tricks that may be played with photography, 
illustrating its comparative incompetency as evidence in the 
matter of personal identification, he has seen in a series of 
pictures at the Department of Justice in Washington. All 
were photographs of the same person, taken in such varying 
circumstances, that no two are alike or recognisable as the 
same person, until scrutiny is brought to bear on the profile 
of the nose. It must also be borne in mind that a certain 
degree of imperfection arises from want of uniformity in the 
lenses of cameras” (p. 418). 

It is certainly remarkable that this author while treating 
of criminal anthropometry should make no allusion by name 
to the celebrated method of Bertillon of Paris. This is now 
in general use, and is employed in our prisons. A method 
is described, used by most municipalities in the States, with 
the singular exception of New York. This is based on 
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photography, anthropometric measurements, and personal 
markings, and it is noted that two portraits are taken, one 
full-face, the other in profile of the rzght side. As to the 
measurements, the right ear is always measured, as the 
traditional photograph represents the right face; other 
special measurements are taken on the left side. 

The article on gun-shot wounds contains nothing that is 
new. The author, Dr. Park, very properly insists in the case 
of fractures of the skull that the saw alone should be used in 
removing the skull-cap, and not the hammer and chisel 
which from their operation are only too apt to produce 
fractures and exaggerate any that may be present. Reference 
is justly made to the enormous advances in cranial surgery 
and to the important bearing these have on the treatment 
of head injuries and the responsibility of the assailant for 
the death of his victim. Indeed according to our author 
there seems to be no limit to the extent of such questions. 
“The writer looks forward to the time when some daring 
surgeon shall, in some case of perforating wound of the 
pericardium or of the heart itself, resect some portion of 
the chest wall, lay open the pericardium, maintaining 
meanwhile artificial respiration if necessary, and suture a 
wound in the heart substance, thereafter closing the peri- 
cardium and external wound and save life which would 
otherwise be surely sacrificed. He has done this on animals, 
hence, why may it not be done on man?” (p, 623). Should 
this surgical feat be accomplished, the chief credit must be 
given to the now historical discoveries of Sir Joseph Lister, 
which have undoubtedly increased the chance of survival 
after what were formerly regarded as fatal injuries and 
opened a new line of defence in charges of murder. 

The second volume contains excellent articles on the 
examination of blood and other stains, and also of hair, by 
Dr. Wood, Professor of Chemistry, who speaks with authority 
on these subjects which he treats in a highly technical 
manner. ‘These are followed by two very complete essays 
on Abortion and Infanticide by Professor Cameron. It is 
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well known that one of the scandals of New York life is the 
existence of so-called abortion-houses where this criminal 
trade is openly carried on. In these circumstances it was to 
be expected that the crime in question would receive fresh 
and original treatment. But Dr. Cameron merely appeals 
to the ordinary sources of information and gives us no new 
experiences. The article on infanticide merits the same 
criticism, and the author fails in giving the medical 
profession sure ground on which to base their evidence in 
these painful cases. He tells us, that “in some countries and 
by some authorities proof of respiration is deemed essential 
in establishing the fact of live hirth. This view, however, 
is not accepted by the majority of medical jurists. Breath- 
ing and life are not synonymous, for a child may be alive and 
yet not have breathed. Life is wider and more comprehen- 
sive than breathing ; a child that breathes must be alive, but 
one that is alive need not breathe ” (p. 159). Now in Criminal 
Law I hold that respiration is the test of live-birth. If 
the child has not respired, the killing of it is not murder, 
and whenever the inspector reports that he found no 
evidence of respiration having taken place, the charge of 
infanticide at once falls to the ground. ‘The prisoner may 
still be tried for concealment of pregnancy or of birth, but 
so far as the death of her child is concerned, she is not called 
on to answer. The simple rule just stated enables us 
satisfactorily to dispose of those cases of injury to the skull 
at the moment of birth, which are figured in the text and 
taken from the works of Hofmann and Lesser. In all these 
cases the injury is such as to kill the child. There is 
consequently no respiration, and there can be no charge of 
child murder. But I go further, and lay it down as an 
axiom, that the only safe course for the medical jurist to 
follow, is to hold that full and complete respiration should 
be regarded as satisfactory proof that the child was fully 
born and enjoyed a separate existence from the mother. 
So long as the child is in the maternal passages, it is impos- 
sible, I affirm, for complete respiration to take place. On 
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this sure ground the medical man should rest his evidence, 
and as, during birth, there may be a limited amount of 
respiration, wherever this imperfect respiration is met with, 
the prisoner should get the benefit of the doubt, and, so far 
as the dissection of the child goes, the medical inspector 
should report that he cannot state positively that the child 
was born alive. It follows, that there can be no charge of 
infanticide wherever this imperfect respiration is met with. 
I am clearly of opinion, therefore, that it is far better that 
a few prisoners should not be tried, than that trials should 
break down in consequence of the faulty character of the 
evidence. 

From the treatment of this and other practical points in 
infanticide, I am inclined to doubt whether the author has 
ever given evidence in Court in cases of this crime. He 
quotes with approval the directions of M. Vibert, for perform- 
ing the post-mortem examination. These are faulty so far 


as the lung-test and the examination of the heart are 


concerned, although in a footnote it is stated that, “in 
certain cases it is better to open the heart in situ” (p. 215). 
It would have been more satisfactory if these cases had been 
specified, for I regard it as essential that in all cases, without 
any exception, the heart should be thus examined. 

An excellent series of essays on Survivorship, Pregnancy, 
Rape, and Unnatural Crimes follow; the last named being 
specially indebted to the unusually full literature of France 
and Germany. All our large cities are disgraced by the occur- 
rence of these unnatural crimes, but one is hardly prepared 
for the sweeping statements that, “the fire and sulphur that 
destroyed Sodom and Gomorrah would scarcely satisfy to 
purify New Caledonia,” and that, “in America the surrepti- 
tious sale of indecent publications is carried to such an 
extent that tons are yearly destroyed, and that so much of it 
comes to the Dead Letter Office, that the postal authorities 
prohibit women clerks from opening the mail” (pp. 507, 508). 

An excellent discussion of Railway Injuries, as regards 
their effects and legal bearings, closes the volume. It is 
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satisfactory to note that among the highest authorities ap- 
pealed to are Erichsen, Page, and our own Byrom Bramwell. 
Nothing illustrates better the great discrepancy of medical 
opinion in these difficult and often obscure cases, than the 
fact that while British observers assert the existence of 
simulation in a very large percentage of the cases submitted 
to them, our continental brethren on the other hand state the 
opposite as the result of their experience: ‘“ the extremes are 
to be found in a comparison of English, French, and German 
writers.” I am inclined to believe that this somewhat 
discreditable discrepancy mainly depends on the side from 
which the case is approached. A medical expert who is 
regularly retained by a railway company, cannot resist 
entering upon his examination with a certain amount of 
prejudice ; while on the other hand, it must be allowed that 
the family medical attendant has his judgment warped by 
his constant intercourse with his patient, and his being thus 
compelled to listen to the unintentional exaggeration of 
symptoms which have only a slight foundation in fact. 
Such a conflict of testimony is a public scandal, and demands 
a public remedy, such as the formation of a medical board, 
whose decision as to the medical facts should be accepted by 
both sides, and by the Court as final. 

The third volume deals mainly with Insanity, but no 
fewer than 128 pages are devoted to an article by Professor 
Woodward on the Medico-legal relations of vision and audi- 
tion, and of injuries to the eye and ear. It is too lengthy, 
and would have found a fitter place in a text-book of ophthal- 
mology. 

The essay which follows on “The Medico-legal aspect of 
Insurance, by David Murray and Grey J. Edwards of the 
New York Bar” is of greater value, and embraces many 
topics of interest. The “personal habits” of the insured 
come under discussion, and the delicate question of the 
use of alcoholic stimulants is considered. 

The Supreme Court of the United States has decided 
that a person may have had delirium tremens and still be a 
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person of temperate habits. In Jnsurance Company v. 
Foley the Circuit Court charged the jury that if they found 
that the habits of the insured had been temperate in the 
ordinary everyday routine of his life, then his representations 
that he was of temperate habits were not untrue within the 
meaning of the policy, although he had an attack of deliriwm 
tremens prior to the issue of the policy. The Supreme Court 
on appeal held that “ his occasional use of intoxicating liquors 
did not render him a man of intemperate habits, nor would 
an exceptional case of excess justify the application of this 
character to him. An attack of delirium tremens may some- 
times follow a single excessive indulgence.” From this and 
kindred cases it would appear that the judicial definition of 
a temperate man would be a man who was not habitually 
intemperate though he might occasionally drink to excess. 
Statements in the proposal that the applicant is in good 
health, or free from disease, are not falsified by a proof of 
the existence of a mere temporary ailment, unless it be such 
as to indicate a vice in the constitution, or so serious as to 
have some bearing upon the general health and the continu- 
ance of life, or such as according to common understanding 
would be called a disease. It was well put in another case 
that it would be must unreasonable to interpret the term “in 
sound health” to mean that the insured is absolutely free 
from all bodily infirmities or from tendencies to disease. If 
that were the meaning, I apprehend that but few persons 
of middle age could truthfully say they were in sound health. 
So far as accidents are concerned, interesting points are 
raised as to the distinction between disease, and an external, 


accidental, and violent injury. A person died from malig- 
nant pustule caused by contact with a particular kind of 


] 


bacterium known as “bacillus anthracis.” The external, 
accidental violence was alleged to be the germ moving 
through the air and striking the face of the insured. The 
two medical experts refused to designate malignant pustule 
as a disease, and held it to be a pathological condition follow- 


ing the infliction of this particular poison. The Court held 
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that malignant pustule was generally regarded as a disease, 
and that the difference between it and the ordinary infectious 
diseases was that the bacilli were different, and while in the 
one case they come into contact with the skin or enter into 
its pores, in the other they are generally breathed in. “It 
was impossible to convert this disease into a ‘pathological 
condition’ of the body caused from accident” (p. 159). 

These two lawyers state that the aid of medical experts 
frequently becomes of great importance in the investigation 
of cases of supposed drowning. An autopsy in such claims 
in policies for accidental drowning has usually been conclusive 
and satisfactory as to the cause of death, and but very few 
cases under such conditions have been submitted to the 
Court for decision. They then pass in review—the evidences, 
external and internal, of this form of death. In doing so 
they make the remarkable statement, “If the brain or heart 
appear to be diseased and no water is found in the lungs, it 
is clear that the deceased died before falling into the water” 
(p. 168). Nothing could be more misleading. The appear- 
ances characteristic of asphyxia—the froth in the windpipe, 
and the presence of water in the stomach, are signs of far 
greater value. Indeed, our authors appear to be unaware of 
the well-recognised fact that persons falling or being precipi- 
tated into the water may die from shock, and in such a case 
the usual signs of death from drowning may be entirely 
absent. Such statements as I am animadverting on show 
the importance of lawyers and medical men keeping to their 
own departments, and not attempting to state as facts what 
a tyro in either profession could easily dispute. 

Insanity is fully dealt with by a medical and a legal 
expert. While Dr. Fisher treats of ‘The Medical aspects of 
Insanity,” Mr. T. C. Beecher, Counsellor-at-Law, deals with 
“Mental Unsoundness in its legal relations.” On two points 
interesting details might have been expected. In the States 
Spiritualism is a craze; but the only reference to it is contained 
in the following passage :—“ Belief in spiritualism does not 
incapacitate, especially where it has nothing to do with the 
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making of the will, and this is so, even if the belief in super- 
natural spiritual manifestation is founded on delusive appear- 
ances” (p. 407). As regards the interesting and important 
subject of Hypnotism, it is stated that “in this country there 
has not yet been any reported case in which the legal aspect 
of hypnotism has been considered. The newspaper reports of 
such cases are too uncertain and sensational to be gravely 
regarded.” The following statement from a law journal is 
quoted with approval:—‘ The proof of such a force as 
hypnotism, if publicly demonstrated during a trial, would open 
up a new defence which, undoubtedly, could be used to 
defeat the ends of justice, though it must be recognised that 
no person, under the influence of such a force, should be con- 
victed to suffer the penalty for a crime which he did not 
intend to commit, and which, at the time, he did not know 
he was committing” (p. 465). 

A lengthy article closes the volume on the “Care and 
Custody of Incompetent Persons and their Estates,” by 
Goodwin Brown, Lunacy Commissioner, and is chiefly inter- 
esting as giving a résumé of the practice in such cases in the 
various States. It must be of service to Americans. 

A concluding volume is yet to follow on Toxicology, and 
possibly it may be brought under our notice. If so, I may 
then be able to speak more decidedly of the value of the 
work as a whole. Meanwhile, I have to confess my dis- 
appointment that greater use has not been made of the fertile 
literature of America. Many interesting as well as instruc- 
tive cases are merely referred to, and their interesting points 
are not given in detail. Again, important facts are stated, 
but the authority is in many cases not given; while import- 
ant events in the history of medical jurisprudence are never 
mentioned ; such as the epochal article of Dr. Wm. Hunter, 
“On the uncertainty of the signs of Murder in Bastard 
Children,” which led to the alteration of the law with regard 
to infanticide, and the equally historical experiments of 
Christison on the production of bruises, which showed that 
coagulation of the blood in an injury could no longer be 
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looked upon as a proof that the injury was ante-mortem, and 
thereby revolutionised the whole of the medical evidence in 
such cases, 

The style of all the articles is good, and but few Ameri- 
canisms are to be met with. I confess, however, to some 
surprise in finding the following case gravely related as _bear- 
ing on the vexed question of accidental impregnation :—“ A 
widow declared that at one of the battles of the late war she 
was a spectator, and, happening to stand behind some soldiers, 
was wounded in the abdomen by a ball that had previously 
wounded one of the soldiers in the testicles, from which she 
became pregnant, and was delivered of a boy. What pur- 
ports to be corroborative testimony, bearing on the case, is 
the allegation that the boy subsequently underwent an 
operation for lithotomy, when a conoidal musket ball was re- 
moved from the bladder” (p. 387). No note of exclamation 
or interrogation follows this truly marvellous case, which it 
may be assumed will never be appealed to in a Court of law, 


Henry D. Litriesouyn. 





LORD MONBODDO. 


R. TYTLER, according to the fashion of those times, 
wrote a newspaper epitaph on Lord Monboddo, in 
which he compared the defunct judge with Plato, saying, 
prophetically— 
“ Thy fame, like him, even to the skies shall soar, 
And last, like him, till time shall be no more.” 

It is in the last degree improbable that this prophecy will 
be fulfilled. The attention of our ultimate descendants may 
be naturally not a little occupied by the impending crash, in 
which they can hardly be expected to take a merely scientific 
interest, and whatever names of the illustrious dead they may 
remember, it is pretty safe to predict that among them will 
not be that of Monboddo. Not a century has passed away 
since his death, yet, although human affairs show no especial 
sign of the approach of that great climax, he has already well 
nigh become “to dumb forgetfulness a prey.” Even in the 
Parliament House, where for half-a-century no figure was 
more familiar, he is now but the shadow of a shade. It is. 
doubtful if twenty present-day lawyers know so much as the 
names of the two books in the writing of which so much of 
his life was spent. To be candid, the cursory perusal of 
them leads me to the conviction that they never had many 
readers. It is true, the taste of his day was for more solid 
literary fare than is now the case. Hume, Robertson, and 
Gibbon were read with avidity by the fashionable world. 
The “Decline and Fall” lay, as we are told, “on every 
toilette and table.” A modern novel, though it deals with 
the “eternal feminine” never so physiologically, or analyses 
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never so wearily the mind of the morbid curate in his battle 
with unbelief, may be fifty times duller than Gibbon, but it 
is, at least, shorter. But even a generation whose intellectual 
fibre had been braced by Hume and Gibbon must have quailed 
before Monboddo’s six quartos on “ Ancient Metaphysics.” 
He says, indeed, that he wrote more to please himself than 
the vulgar, and that he would not stoop, as so many writers 
did, to strive to hit the popular taste. ‘This satisfaction in 
the perusal of his own works, irrespective of whether they 
are read by others or not, is a rare virtue in an author, and 
not to be lightly discouraged. True as this is, there is much 
in Monboddo’s books which deserves a better fate. They are 
killed by sheer length. Six volumes on the “Origin and 
Progress of Language,” and six more on “Ancient Meta- 
physics,” is a “contribution to learning,” as the phrase goes, 
which is too, too solid. Not that everything can be said on 
these high themes in six, or perhaps in sixty, volumes. But 
very few men have enough to say on either of them to fill 
six volumes, and still fewer can say it so uncommonly well 
as to overcome the mertza of the reader. Certainly Monboddo 
might have delivered his message at less prodigious length. 
His volumes abound in repetitions. He has certain pet 
theories, about which a few words will be said later, such 
as those about the noble savage, the evils of clothes and fire, 
and of cooked foods, which are continually cropping up. He 
finds it as hopeless to keep them out of almost every chapter 
as Mr. Dick did to keep King Charles out of his memorials 
to the Lord Chancellor. Moreover, the titles of his books 
give but a slight clue to their contents. <A great part of the 
“Origin and Progress of Language” consists of very long- 
winded criticism of the classical historians and orators, while 
“Ancient Metaphysics” treats of nearly everything under 
the sun. 

Before touching briefly upon one or two points in Mon- 
boddo’s writings, it may be convenient to give an outline of 
his career. James Burnett was born in 1714 at his father’s 
place, Monboddo, in Fordoun, the most important agricultural 
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parish of Kincardineshire, lying just between the ‘“ Brae” 
and the ‘‘ Howe of the Mearns;” a district saturated with 
the Fenella legends of the old Mormaer times. His family 
is said to have been a younger branch of that of Burnett of 
Leys. His mother was Elizabeth Forbes, of the Craigievar 
family. Monboddo was a very small property, not worth 
more than about £300 a-year. Boswell calls it “a wretched 
place, wild and naked, with a poor old house.” The elder 
Burnett (who by the way was made prisoner by the king’s 
forces at Sheriffmuir) had seventeen children, of whom only 
four grew up. He does not seem to have had much wealth, 
except of children, and his son says finely of him: “My 
father sold a part of his estate to give me an education, the 
fruits of which I now, in my old age, enjoy, and they make 
me happier than if he had left me a dukedom with the 
greatest fortune.” ‘The boy was educated at home till he 
went to Marischal College, Aberdeen, where his tutor, 
Francis Skene, became Professor of Philosophy. It is very 
likely, though I have not come across any distinct statement 
to that effect, that young Burnett was fired by Principal 
Blackwell, who was then Professor of Greek, with the enthu- 
siasm for the Greek language which distinguished him through 
life. For Blackwell was well known for his zeal in attempt- 
ing to revive the study of Greek in the North. After leaving 
Aberdeen Burnett went for three years to the University of 
Groningen. Here he was a diligent student of the civil law, 
for which he always expressed the highest admiration. He 
also acquired a fluent knowledge of French. His books con- 
tain little or no reference to this period of his life, but it is 
impossible to doubt that it made the greatest possible impres- 
sion on his mind. With all their oddities they bear the 
unmistakable mark of a man who has shaken the provincial 
scales from his eyes, and no longer regards continental 
Europe as an unknown and negligeable region. Of the pro- 
verbial insularity of the Briton, at all events south of 
the Tweed, there is, indeed, in Monboddo singularly little 
trace. In later life he was fond of telling of the first night 
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after his return to Edinburgh from his student - life at 
Groningen. Hearing, from his lodging in the Lawnmarket, 
a great noise and tramp of feet, he got up, went out in his 
dressing-gown and night-cap, and was carried along by an 
excited mob to the Tolbooth, where he witnessed the murder 
of Captain Porteous. 

In 1737 he was admitted to the Bar. He seems to have 
been well received by the society of Edinburgh, and among 
his patrons in early life were Lord President Forbes, Lord 
Justice-Clerk Milton, and Lord Alva. In 1745, when the 
sittings of the Court were for a time suspended on account of 
the political confusion, he went to London, where he made the 
acquaintance of Thomson, the poet, and of other celebrities. 
Thomson was then rather a bright particular star in the 
literary firmament. His play of “Tancred and Sigismunda” 
was produced in that year. I imagine its readers nowadays 
are hardly more numerous than those of Monboddo’s “ Ancient 
Metaphysics.” Burnett acquired a good practice at the Bar, 
and was Counsel in some of the causes célébres of his time ; 
among others the great Douglas cause in which the pleadings 
in the Court of Session lasted for thirty-one days. During 
the progress of this suit in 1764, Burnett, Gardenstone, 
and Rae (afterward Lord Justice-Clerk Eskgrove), were sent 
to Paris as commissioners to investigate certain proceedings 
which had taken place there, bearing on the disputed 
legitimacy. He was engaged in an important case about 
cruives upon the Esk, and when viewing the ground fell 
into a pool. Pitfour relates that his client calmly observed, 
“the young man wishes to get to the bottom of the ques- 
tion.” Burnett had an odd habit of carrying a hanger 
under his gown, and Campbell of Succoth said that he had 
there an argument much more powerful than any he ever 
employed in Court. In Edinburgh, then much more of a 
literary centre than it is now, Burnett belonged to a literary 
“set.” He was a member of the “ Select Society” which met 
on Friday evenings during session “in one of the inner apart- 
ments of the Advocates’ Library.” This Society, which 
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lasted from 1754 to about 1761, included among its members 
Hume, Robertson, John Home (author of “ Douglas”), 
Professor Wilkie, Hailes, Kames, and Tytler. They had 
formal discussions on the most profound topics. In 1767, 
Burnett was raised to the Bench. For some reason or other 
he declined to be “raised” literally, and during his judicial 
career insisted on sitting below at the clerk’s table. One of 
the legendary explanations of this was that he had once 
pleaded his own cause at the Bar in some question with 
a farrier about a horse, and had taken some remarks of 
Lord President Dundas in such ill part that he swore he 
would never sit with him. But very likely this was a 
mere fable. It is a somewhat striking fact, noticed by a 
contemporary, that Monboddo succeeded on the Bench to 
the seat—of which he declined to take the natural posses- 
sion—of Lord Milton, who succeeded Lord Fountainhall, 
appointed in 1689 after the Revolution. The judicial life 
of these three covered no less a period than 110 years. 
It is said that Monboddo was shortly offered the dignity 
of a Lord of Justiciary, but refused it, in spite of the 
emoluments, that he might have his vacations uninterrupted 
for the pursuit of his favourite studies. As a judge, 
Monboddo was not a great favourite with his brethren. It 
is very probable from the tone of his writings that he gave 
himself airs on the strength of his erudition. He used to 
say, “I have forgotten much more than most men know.” 
He was constantly insisting on the value of education in 
Holland, till Braxfield one day silenced him by the observa- 
tion (which readers of “ Weir of Hermiston ” will understand), 
that his son Dundas had also been educated in Holland. He 
quarrelled with Hume, Wedderburn, and constantly with 
Kames. Indeed, at Gordon Castle the Duchess had to 
separate Monboddo and Kames by proposing they should 
both join her in a reel. When Kames asked him, “ Have 
you read my ‘Elements of Criticism’?” he replied, 
“T cannot read as fast as you write.” One sees from 
some of the comments in Hailes’ Reports, that he, at any- 
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rate, did not highly esteem Monboddo as a lawyer. He 
was a great “dissenter” on the Bench,(a) and one of his 
admirers notes that on several occasions his dissents were 
afterwards confirmed by the House of Lords. But in thirty 
years this is not surprising, and in such things, as Bacon says 
of prophecies, ‘Men mark when they hit, and never when 
they miss.” Although one is inclined to suspect that 
Monboddo was not a great judge, the fact that the indi- 
vidual opinions of the judges of that day are seldom 
preserved, and if at all, only in a few lines, makes it 
impossible to speak with confidence. It is certain that his 
books bear singularly few traces of the legal mind, and in 
historical matters his judgments of the value of evidence 
must have made Hailes shudder. But he made a large 
collection of the decisions of the Court from 1738 to 1767, 
which are published in vol. v. of the Supplement to Morison. 
These reports are rarely referred to, but they are well worth 
reading. The analysis of the pleadings is keen, and like 
most of the old reporters, Monboddo does not hesitate to 
correct the errors, and supply the deficiencies, of the Bench. 
Thus, in the famous case of Gordon v. Park, “this inter- 
locutor is plainly not conformable to the pleadings, and 
proceeds in my apprehension on a mistake” (p. 884). In 
Campbell v. Wilson, on prescription with double titles, “‘ the 
general principle maintained by Pitfour and Kaimes, I think, 
is wrong, nor will the maxim, Nemo mutare potest, &c., apply 
to such a case as this.” In Dickson v. Millars, “ Lord 
Coalston said that Gray v. Smith did not apply ; but I go so 
far as to say that the decision in the case of Gray was 
wrong.” He evidently follows the opinions of the great 
Elchies with respectful vigilance, and reports, inter alia, the 
interesting statement of that judge that he had known 
examples of sasine being taken on leases above three 








(a) See eg., Goldie v. Gray, Hailes, 589. Pitfour says: “The answers are as 
clear a demonstration in law as ever I read,” to which Monboddo rejoins, “ I wish 
to see on what this demonstration is founded.” 
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nineteen years. His deference to the civil law frequently 
appears. In Blazr’s case on the deduction of minority in 
prescription, he launches into the distinction between the ei 
vindicatio and the actio hypothecaria; in the Lxnlithgow 
loch case he explains, that the Lords had “stumbled” from 
confusing flumen with stagnum or torrens, on which subject 
he proceeds to enlarge ; and in Wilson’s case (p. 824), he 
winds up with a splendid passage, which may be commended 
to the notice of Mr. Rettie : “ As to the arrestment, jur. fund. 
causa, upon which the President laid so much stress, it can 
never give a jurisdiction, but manifestly supposes a previous 
jurisdiction by virtue of which it is laid on—in short I take it 
to be the invention of later and barbarous ages, altogether 
unknown to the civil law.” Again, in Tassie v. M‘Lintock, 
he suggests as a rule for the competency of parole proof of 
promises that ‘ only the contracts which among the Roman 
lawyers are called consensual such as emtio, venditio, dc., 
can be proved by witnesses ; but the contract of mutuum, a 
stipulation, or a fideyussion, or any other contract among the 
Romans, which required something more than naked con- 
sent, cannot with us be proved by witnesses, among which 
number are all innominate contracts, do ut des, dc.” 
Monboddo’s opinions are sometimes perhaps more ingenious 
than sound, but who shall say that the Bench was any the worse 
for a free and learned and suggestive criticism? In many 
cases Monboddo’s summing up of the law in his reports is of 
the highest interest in the history of the development of legal 
doctrine. Then, in 1746, he writes: ‘ Zhis tends more 
and more to establish the doctrine that an arrestment is a 
nexus realis on the subject, and so it is thought it would now 
be found, in competition with the citation on an adjudica- 
tion, as well as with an assignaiion not intimated—which 
would put an end to the only inextricable circle I know in 
our law, mentioned by Hume, Treatise vinco vincentem” 
(p. 72). In Neilson’s case in 1755, the Court found that the 
creditors adjudgers in bona fide from a fraudulent buyer of 
land were liable to reduction ex capite doli although the 
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title had been completed by sasine. Monboddo says: “ There 
seems to be some difference in the nature of the thing between 
a purchaser who lays down his money and buys on the faith 
of the records, and a creditor who, for a debt not contracted 
on the faith of the records, adjudges from the debtor what he 
can get. Ifa creditor im such a case will have the security 
of the records, he should take a heritable bond upon the 
lands ; and that, it is believed, would make him as safe as a 
purchaser.” Next year he says: “ The distinction between 
a decree absolvitory and a decree condemnatory seems to be 
founded on this, that to pursue before any Court is a thing 
optional to the pursuer, and therefore the pursuer seems to 
enter into a sort of judicial contract with the defender that 
of he shall be acquitted the pursuer will molest him no more 
before the courts of any other nation; and it is agreed by all 
lawyers that execution can be sued in one country upon a 
contract made in another ; but, on the part of the defender, 
no contract can be supposed that he will pay the money if he 
is condemned, for it is not voluntatis im him to be sued, but 
necessitatis.” In the case of Lady Strathmore’s marriage 
(23rd Nov., 1756), he says: “‘ The rule laid down by the 
President with vespect to marriage will extend to all con- 
tracts, so that the rule of lex loci comes to this: that a 
contract made in a foreign country is valid two ways—if it 
be made according to the laws of the country where the 
parties were at the time of contracting, or if it be made 
according to the laws of the country where it is sued wpon. 
This rule therefore of the lex loci may support contracts that 
are not made according to the laws of the country where 
execution is demanded upon them, but can never destroy 
contracts that are made according to the laws of that 
country.” Here is a delightful glimpse behind the scenes, 
worthy of the garrulous and picturesque Fountainhall. In 
1755, the Court decided that arrears of feu-duties belong to 
the executor of the superior, but Monboddo adds this note : 
“In the year 1718, the contrary was found, or which was 
the same thing [?] it was found that the by-rests of feu- 
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duties were a burden on the vassal’s heir without relief 
against his executor. But this decision the Lords paid little 
regard to; and Kilkerran informed the Court that it pro- 
ceeded upon report of my Lord Royston, who, observing Mr. 
Dundas of Arniston at the bar, asked him if he was in the 
cause? And upon his telling him that he was not, my Lord 
next asked him what he thought of the question? He answered 
by asking his Lordship a question, whether he had ever heard 
that when a man purchased lands holding of a subject 
superior and got a charter from that superior with a 
novodamus, there ever was a question betwixt that purchaser 
and the executors of a former superior about the bygone feu- 
duties? This hint Lord Royston immediately communicated 
to the Lords—upon which the decision went in favour of the 
executor.” No wonder the authority of President Dundas 
was great, if a hint from Mr. Dundas was sufficient to pro- 
cure an immediate and unanimous judgment from the 
Court. 

In private life he was a kind and hospitable man. 
Every day his supper-table was open to such of his 
friends as liked to come in without formality. He 
crowned his wine with roses after the ancient custom, 
and in other ways affected to liken these simple feasts 
to “Attic banquets.” Every now and then he had what 
he called a “learned supper,” to which some of the “lions” 
were invited. His wife had died young, and his house 
was kept by his second daughter, one of the greatest 
beauties of the day. We feel the force of the remark 
of an anonymous writer, that ‘her presence contributed 
to draw around him in his house, and at his table, all that 
was truly respectable among the youth of his country.” 
Judging from the books, one may be sure that the old judge 
must sometimes have been terribly tedious in expounding 
his views de omni re scibili, and many of the ‘ respectable 
youth” must have heaved a sigh of relief when they could 
escape from ‘“‘ Ancient Metaphysics,” and get a little more 
mundane conversation with their young hostess. Both 
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father and daughter showed much kindness to Burns, and it 
is to her that the poet alludes in the verse— 
“Fair Burnett strikes the adoring eye, 
Heaven’s beauties on my fancy shine ; 


I see the sire of love on high, 
And own his work, indeed, divine.” (a) 


The “Fair Burnett’s” death, of consumption, was the 
greatest grief of Monboddo’s old age. Every year it was 
Monboddo’s habit to ride to London, accompanied by one 
servant. He despised carriages, saying, it was ignominious 
for a man to be dragged at the tail of a horse. In London 
he had several literary friends, and even the year before 
his death he was corresponding on Greek accents with Lord 
Thurlow, who, like Hobbes, took to Greek in his old age; 
and he generally made a point of appearing at Court, where 
King George was fond of exchanging a few remarks with 
him. Walpole says that he twice proposed to Mrs. Garrick. 

The rest of the year when the Court was not sitting, he 
spent at Monboddo. We have some really delightful 
glimpses of his county life. He took a warm and affection- 
ate interest in his tenants, and justly prided himself on the 
fact that his lands supported in comfort a larger number of 
families than any estate of the same size in the neighbour- 
hood. He seems to have been a leading man in the county, 
for we find him twice proposing the candidate for parliament 
at the meeting of freeholders, being the only two occasions 
he says, in which he took part “in what is called politics.” 
Although very short-sighted, he had a great love of hunting, 
but he looked so sombre on his horse, Alburec, that at the 
Perth Meet he was known as the Prussian Regiment of 
Death (black uniform and white horses). He was also 
passionately fond of the theatre, and frequently acted as 
a sort of master of ceremonies in the Edinburgh theatre, 
handing the ladies to their stalls. One year he astounded 





(a) Miss Burnett is the most charming figure in Charles Martin Hardie’s 
picture of Burns reciting in Monboddo’s house. Her eloquent face seems to 
reflect some of the poet’s inspiration. 
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the assembly or ball ‘by appearing in a suit of white velvet, 
and dancing a Dutch minuet. 

Boswell and Johnson paid a short visit to Monboddo in 
passing that way. They found the judge dressed in a rustic 
suit and wearing a little round hat. He told them that in 
the country he was Farmer Burnett, and would give them a 
farmer’s dinner. Johnson thought this homely style unbe- 
coming in a judge, and had no sympathy with Monboddo’s 
enthusiasm for farming. ‘So great a mind as his,” says 
Bozzy, “cannot be moved by inferior objects, an elephant 
does not run and skip like lesser animals.” Indeed the 
doctor had a difficulty in “ coming off the perch,” to use an 
expressive Americanism. But the fact is the two men did 
not understand each other, though Boswell was pleased to 
fancy they were liking each other better every hour. Of 
course Monboddo was too well-bred to be anything but most 
civil to the great man, and Johnson would not have argued 
him down in his own house. They disputed a little as to 
whether the savage or the London shopkeeper had the best 
existence, Monboddo supporting the savage. Johnson’s 
remark to Boswell afterwards was, “ What strange narrow- 
ness of mind now is that to think the things we have not 
known are better than the things which we have known.” 
Boswell: “ Why, sir, that is a common prejudice.” Johnson: 
“ Yes, sir, but a common prejudice should not be found in 
one whose trade it is to rectify error.” 

Monboddo speaks almost savagely of Johnson. “ He is, 
in my opinion, neither a scholar nor a man of taste. He was 
ignorant of what I may call the A B C of science, I mean the 
principles of geometry.” This was because he thought 


‘ 


Johnson confused “theorem” with “axiom” in his diction- 
ary. This, however, Monboddo admits, was rather the fault 
of the English system of education. “It is a pity that the 
English scholars in their long course at school and college of 
not less than twelve years, do not learn some science. I[ 
have been told that the first Lord Lyttleton had not the use 


of the rule of three when he was Chancellor of the Exchequer.” 
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This shows that the curious affectation of incompetence to 
grapple with the most elementary difficulties of mathematics 
which one often meets with in English public-school men is 
an old tradition. In another passage Monboddo says: “The 
praise and admiration which so many of the English nation 
have bestowed on Dr. Johnson is one of the greatest dis- 
graces that ever befell them, considered as a nation of 
learning and taste, and the most adverse to their national 
character, for Dr. Johnson was the most invidious and 
malignant man I have ever known, who praised no author 
or book that other people praised, and in private conver- 
sation was ready to cavil at and contradict everything that 
was said, and could not with any patience hear any other 
person draw the attention of the company for ever so short 
a time.” 

Even the dictionary, he thought, was a work useful 
enough, but of the kind which require no genius at all for their 
compilation. He quotes a remark of Scaliger’s comparing 
dictionary makers with unskilled labourers, and calling them 
les portefaix de la république de lettres, just as some one 
recently styled Freeman and Stubbs “ horny-handed histori- 
cal artisans.” 

In one of the most interesting chapters of “Ancient Meta- 
physics ” (vol. v. ch. 8), Monboddo discusses the perennial 
question of the condition of agriculture. His remarks on 
this head are full of ripe wisdom and kind feeling. It 
appears to him vital for the community that the country 
should support as large a number of people as possible by 
agriculture, the most natural and most healthy of occupations. 
Landlords owe it to their country to attend to the population 
as well as the cultivation of their estates. The rural popula- 
tion was formerly the backbone of Britain, whose yeomen 
troops were fit to compare with the Roman rusticorum 
mascula militum proles. Though the industrial period was 
then in its infancy in Scotland, Monboddo sees in it the possi- 
bilities of far reaching evil. Congestion in the towns can never 
make up for desolation in the country. Both in England and 
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Scotland the rural population is, he thinks, decreasing. The 
smaller landlords are being devoured by the greater. Scotland 
was of old full of gentry. The feudal vassals who held by 
military tenure were all gentlemen, and the Earl of Moray 
and Earl Douglas were able in the time of King Robert 
Bruce to invade England with 20,000 mounted gentry and 
their attendants. After the feudal militia was at an end 
there were large numbers of feuars of the same class as the 
old fighting vassals. In addition there was a large class of 
wadsetters from whom the great lords had borrowed money. 
These possessed the lands and reaped the fruits in payment 
of their interest. But Monboddo says in his lifetime he has 
seen a great change in all this. 

Small estates are being continually bought up, either by 
neighbouring landlords, or by some nabob who wishes to 
acquire a fine estate. Moreover the younger sons no longer 
get provisions in land out of the estate on which they can 
settle and bring up families. They are exported to the East 
and West Indies, and not one in a dozen ever comes back. 
Of those who stay at home many enter the army and navy, 
of whom the greater part never marry. As the young men 
of their class mostly leave the country, the daughters of the 
country gentry are left, he says, like Jephthah’s daughter, 
“to bewail their virginity.” This decline in the number of 
the gentry, Monboddo thinks, is a great peril to the state. 
“For it is family that truly nobilitates, and I am of an 
opinion which I heard very often maintained in France, 
when I was there about thirty years ago, that the king may 
make a man noble, that is give him a title of nobility, but he 
cannot make him a gentleman, that is make him noble by 
birth, and accordingly at that time in France, a baron of an 
old family was more esteemed than a new created Duke or 


Peer.(a) Nowas I hold that men of family and birth are 





(a) According to the rhyme at the English Bar concerning a notorious 
promoter and financial agent :— 
“ A king can title give, honour he can’t ; 
Title without honour is a barren grant.” 
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destined by God and Nature to govern their fellow creatures, 
I think it is of the utmost importance to a country that the 
race of such men should be preserved in it.” A Primrose 
knight, at least in the day of battle, rather shrinks from 
inscribing on his banner this article of political faith which 
Monboddo finds so clear and natural. 

The farmers, Monboddo says, are also greatly decreasing 
in numbers. In his youth, farms were generally small, 
paying a rent of £10, or £15, and very few more than £20. 
Now they are gradually being thrown together to make 
large farms. There are farms now in the South of Scotland 
which pay £1000 a-year of rent, and two in his own 
neighbourhood rented at £300, a thing unknown in the 
North fifty or sixty years ago. In the Highlands great 
“clearings ” have been carried out, and Monboddo is full of 
generous indignation at these landlords ‘ who choose rather 
to have their land inhabited by sheep than by men.” One 
Highland landlord where he had formerly 200 men fit to 
bear arms has now one shepherd with his dog. As our 
Nicolson said in his Ode to Skye— 


‘* Woe be to them who choose for a clan 
Four-footed people.” 


The third class of the country population which is 
rapidly diminishing is the cottagers. The old custom in 
Scotland was for the farms to be worked by cottagers, each 
of whom had a small plot of ground cultivated for him by 
the tenant and had also grass on the farm for one cow. 
Now the farmers are taking to keeping their labourers in the 
farm house or in bothies, so that it is impossible for them to 
marry. 

One of Monboddo’s own tenants who paid only £30 rent 
had thirteen cottagers on his farm. Another with only six 
or eight acres had four families on them including his own. 
On one part of his estate, which brings him in only £100 a- 
year, there are no less than 200 inhabitants. These cottagers, 
though poor, are able with thrift to bring up their families in 
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respectability, and Monboddo says, though he knows he could 
double his rents by throwing the small farms together, that 
neither he nor his father had ever disturbed a cottager. 

He thinks there should be some agrarian legislation to 
prevent the amalgamation of small farms and small estates. 
It makes one rub one’s eyes to find this old Tory who holds 
that “men of birth and family are destined by God and 
Nature to govern their fellow-creatures ” expressing views on 
the land question which accord so much with those of the 
Merrie Englanders of our day. And in his firm conviction 
that no growth of large towns, no spread of manufactures, 
can ever compensate for the decline of a prosperous rural 
population, we are constantly reminded of the warnings of 
such writers as Mr. Ruskin or Mr. Edward Carpenter, 
of such wise economists as Sismondi, and of the modern 
political ery of “ Three acres and a cow.” Monboddo 
does uot ascribe the change which he so_ earnestly 
deplores to any agricultural depression. On the con- 
trary, the value of land has enormously increased. 
Improved methods of agriculture, a better rotation of 
crops, and the introduction of the Norfolk plough by 
Mr. Barclay of Urie, have vastly augmented production. 
One farm on the judge’s estate, which his father let forty 
years ago for £17, 10s., now lets for £100. The root of the 
evil lies, he thinks, in landlords regarding it as permissible 
to make the largest rent out of land, irrespective of the 
effect of this on the population of the district. 

In his view also a good deal of land which ought to be 
producing food for the people, is wasted in feeding horses, or 
still worse, in producing “poison” in the shape of barley for 
distillation. For ploughing and draught he himself employs 
oxen, according to the ancient custom. Horace, he says, 
ridicules the idea of a horse being used for ploughing— 


“‘Optat ephippia bos piger, optat arare caballus.” 


As to the use of intoxicants, and especially of spirits, 
Monboddo is as emphatic as a modern teetotaller. It is 
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‘a thing so ruinous and destructive to the human species, 
that if all the devils were again to be assembled in Pande- 
monium, to contrive the ruin of the human species, nothing 
so mischievous could be devised by them. Even the 
moderate use of so unnatural a thing is not good” (“Ane. 
Met.,” 3, 181). 

Perhaps the feature in Monboddo, which is most striking 
to a modern reader, is his readiness to lend credence to the 
marvels recorded by the ancients. Nothing is too wonderful 
for him. ‘The most extravagant fables of Homer and 
Herodotus he accepts as if they were facts of every-day 
observation. Pythagoras was, he thinks, a being between a 
God and aman. Many of these superior intelligences exist, 
most of them clothed not, as Pythagoras was, with human 
flesh, but with aerial or ethereal bodies. These are called 
Daemons. From such superior intelligences, good or bad, 
proceeded the ancient Greek oracles. These ought by no 
means to be ascribed to mere imposture and _priestcraft. 
With some of the fathers Monboddo holds that they were 
allowed to guide the counsels of men until the coming of 
Christ put an end to them. Milton alludes to this old fancy 
in his Hymn on the Nativity :— 

* Apollo from his shrine 

Can no more divine 

With hollow shriek, the steep of Delphos leaving.” 
The heroes and demigods of old time are to Monboddo 
as real and solid as sheriffs. He is pained by the scepticism 
of the ancient writers themselves. ‘A spirit of incredulity 
was begun as early as the days of Strabo, not only with 
respect to the works of Nature, but also with respect to the 
works of men in ancient times” (“ Anc. Met.,” 3,251). Why 
should we doubt that there exists a whole nation of men with 
but one leg? An Esquimaux girl, who was taken prisoner by 
the French, said she had seen such a nation. Strabo mentions 
reports of old writers as to one-legged men. He says, to be 
sure, that he regards them as entirely fabulous. But this 
was wicked Strabo’s way. Why Juvenal won't believe that 





376 THE JURIDICAL REVIEW. 


Xerxes’ army drank up whole rivers at lunch. Yet what is 
more probable or better vouched for? So with the Cyclops. 
Men whose minds are darkened look upon him as a 
poetical creation of Homer. But Herodotus speaks of the 
one-eyed Arimaspians, and St. Augustine says he saw in 
Ethiopia many men and women without heads, but with 
great eyes fixed in their breasts, and as to their other limbs, 
like us. And indeed this relation of Augustine is so 
circumstantial that one would like to know the views of the 
learned upon it. 

As to mermaids and mermen they are nearly as common 
as porpoises. 

Draconitas Bonifacius, a Neapolitan nobleman, ‘a man 
of great honour”—and I know nothing to the discredit of 
Bonifacius—says he saw a sea-man preserved in honey, which 
was sent to the King of Spain from the neighbourhood of 
“ Mauritian.” It looked like an old man, with a very rough 
head and beard of a sky-blue colour, much larger than the 
common run of men, and there were small bones in the fins 
with which he swam. Theodorus Gaza saw a mermaid in the 
Morea, who was “very well-looked” and sighed. One was 
caught in the Zuider Zee and taken to Haarlem. There she 
learned to “eat victuals” and to spin, and lived many years. 

Monboddo cites several other instances. Nor does he see 
any ground for doubting the evidence of Ctesias and Atlan 
as to the dog-headed Indians, with the bodies of men, but 
the heads and tails of dogs. They are about 120,000 in 
number, and pay tribute to the King of India. Perhaps 
they are extinct, he says, as they have not been seen by any 
modern traveller. Agatharchides is informed by Symmias 
that there were in Ethiopia “ sphynxes” having the head of 
a man and the body of a lion. And Monboddo “is disposed 
to believe that he was well informed.” A line in Homer 
(Odyss. ii. 247) about the birth of a child “in the course of 
the revolving year,” satisfies him that in the heroic age the 
period of gestation was nearly twelve lunar months. The 
best-known instance of Monboddo’s faith in such matters is 
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his account of the men with tails, which is at p. 257 of vol. i. 
of the “ Origin and Progress of Language.” 

To most Edinburgh people Monboddo was best known as 
the man who believed that men used to have tails, and that 
there were tribes in modern times possessed of these append- 
ages. Endless were the jests made upon this absurdity. A 
little girl in a drawing-room pins a fox’s brush to the judge’s 
coat, and the company is convulsed with stified laughter. 
Lord Kames prays him to enter a room first that he may see 
his tail. Johnson said: “‘ Other people have strange notions, 
but they conceal them. If they have tails they hide them, 
but Monboddo is as jealous of his tail as a squirrel.” In 
Kay’s “ Portraits” (i. 243) there is a sketch called ‘“ Demon- 
stration,” in which Dr. Hutton is depicted making some 
point clear to Lord Monboddo. A little imp, which seems 
quite irrelevant, is explained in the text, ‘The small figure 
with the tail in the background, is an allusion to Monboddo’s 
eccentric notions as to the original state of the human species.” 
We have now become so accustomed to the Darwinian theory 
that, whether we believe it or not, it has ceased to strike us 
as ridiculous.(a) But the rain of ridicule which was showered 
upon Darwin from press and pulpit, when his book appeared, 
is not forgotten, and one can understand how absurd appeared 
to his generation Monboddo’s doctrine that man was but a 
civilised ape. Monhoddo, it must be admitted, believed in 
so many strange things that one can hardly blame his con- 
temporaries for regarding his theory of man’s tailed ancestors 
as no more credible than his stories of sphinxes and one- 
legged men. 

The tailed men of modern times rested chiefly on the 
report of a certain Keoping, a Swede, who went out to the 
East Indies in 1647 as a lieutenant in the service of the Dutch 
East India Company. He says on the coast of an island in the 
Gulf of Bengal, called Nicobar, they saw men with tails like 





(a) Punch once suggested as the title of Darwin’s latest book, “ The Tails of 
a Grandfather.” 
VOL, VIII.—NO. 4. 2C 
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those of cats. Linnzeus, to whom Monboddo wrote for infor- 
mation about Keoping, believed the story, and gave, in an 
interesting Latin letter, other instances, especially accounts 
by Brad, a merchant then living who had seen tailed men in 
Malacca, and Bontius, who also described homines caudatos 
et nocturnos. Whether these were really orang-outangs or 
gorillas | do not know. Monboddo was not an anatomist, 
and always insisted that an orang-outang was really a man. 
For, he says, the orang-outang is like a man both outside and 
inside ; it uses a club as a weapon, it walks upright, it makes 
huts, it is tame and gentle, and has a sense of honour, for did 
not one die of shame at being made a show of? and is 
musical, for he has heard of one which learned to play the 
flute. 

Although in this point Monboddo may have erred, his 
error, if it is one, leaned to virtue’s side. It proceeded from 
his firm grasp of the truth of the development of the species. 

He shows his true strength in his insistance on the pro- 
gress of the human species from utter and speechless savagery, 
when men ran naked and inarticulate in the woods. With 
all his queer credulity he has a clearer and more philosophic 
vision of the course of human history than any of the high 
falutin @ prior: philosophers, who write as if man had 
sprung, like Minerva, in full armour from the brain of Jove. 
In considering an institution, a custom, a language, an 
instinct, his first thought is, ‘‘ How did it arise?” The things 
of the body,—food, drink, clothes, houses, exercises,—must be 
judged of by their fitness or unfitness for man in his natural 
state. Is he not right in this ? 

In a limestone district it is not uncommon to see a stream 
rush forth copious and strong from the mouth of a cave, after 
it has gathered force and volume during many miles of sub- 
terraneous wandering. Its first and greatest obstacles are 
passed. ‘The tiny and inconstant threads of water which a 
trifling difference of levels would have led away from each 
other, each to perish miserably in the sun, or sink unseen into 
the bowels of the earth, have fallen one by one into the same 
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channel, until a stream is formed whose course cannot be 
stayed. The history of man’s progress is, I venture to think, 
something like this. For uncounted ages it is veiled in pro- 
found darkness. 

When first the light of history dawns upon him, man 
has survived perils greater than any which he will afterwards 
have to face. But for Miltiades and his men at Marathon 
London might have been as Constantinople, and Paris no 
better than Bagdad, Gibbon says, of the battle of Tours, that 
if the Saracens had gained the day and overthrown Charles 
Martel, the pulpits of Oxford might now be demonstrating 
“to a circumcised people the sanctity and the truth of the 
revelation of Mohammed.” These are, no doubt, two of those 
few battles of which Hallam truly says: “ A contrary event 
would have essentially varied the drama of the world in all 
its subsequent scenes.” But we may be very sure that in 
these ‘‘dark ages” of human story there were prehistoric 
battles, upon the issue of which hung not the prevalence of 
a Western over an Eastern type of civilisation, nor of Christ- 
ianity over Islam, but the continued existence of the animal 
man upon the earth. A “contrary event” would not have 
varied the drama. It would have brought it to a sudden and 
inartistic conclusion. Man, the animal, had to fight for his 
life against fierce animals swifter, stronger, and not much less 
intelligent than himself. The man who invented the first 
rude bow and arrow, as I think Mr. Frederick Harrison has 
somewhere pointed out, possibly did more for the salvation 
of the race than any of those whom we count the world’s 
greatest benefactors. And it is only familiarity which blinds 
us to the great strides which civilisation had made ages 
before our earliest documents. Does not the discovery of 
fire mark a step wonderful enough to justify the myth of 
Prometheus? The maker of the first rough mill for grinding 
corn, of the first wheel—parent of all machines—the cunning 
brained ones who saw the possibility of expressing their 
mutual love or hate by articulate sounds, the framer of the 
first coherent sentence—subject, object, and predicate all 
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there unrealised—these “mute inglorious” Arkwrights and 
Edisons and Shakespeares mightily helped man to become 
the king instead of the peer of the brutes. What civilisers 
of the modern world can point to achievements such as 
these ? These reflections are not Monboddo’s, but they are 
suggested by his comments on what he quaintly styles the 
“first age of civility.” Upon these early struggles of our 
race he says, adapting Virgil— 


“Tante molis erat hwmanam condere gentem.” 


Monboddo’s keen and genuinely scientific interest in all 
that could throw light upon the primitive condition of the 
species led him to pay great attention to the wild men who 
were occasionally discovered even in Europe. One, he says, 
was “catched” near Hesse Cassel in 1344, and was taught to 
speak. Another was found in 1694 in the forests of Lithuania, 
and two more in the Pyrennees in 1719. All of these were 
without the faculty of speech. But his two prime favourites 
were Peter the Wild Boy of Hanover and a girl generally 
called “ La Fille Sauvage,” of whom Condamine wrote a long 
account. Both of these he made journeys to visit, and in 
addition he collected all the information he could about them. 
Peter was caught in a wood near Hanover, then, of course, 
subject to the English Crown, and was brought to the 
English Court in 1726. His manners, however, though 
interesting enough, were ill-suited for the life of a courtier, 
and George I. sent him to a farm, near Berkhamstead, to be 
taken care of. Here he lived for thirty years or more roam- 
ing about at will. He learnt to understand a good deal that 
was said to him, but never was able himself to say more than 
“ Peter” and “ King George.” Monboddo calls Peter “ this 
extraordinary phenomenon, more extraordinary, I think, 
than the new planet ; or, than if we were to discover 30,000 
fixed stars besides those lately discovered.” This contempt- 
uous attitude towards planets reminds one of the Frenchmen 
who said, apropos of the discovery of Neptune: “ What 
good is that? We have more planets already than we know 
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what to do with. The man, now, who discovers a new pud- 
ding is a public benefactor.” The Fille Sauvage was a more 
mysterious personage. She was shipwrecked as a young 
girl on the coast of France, and evidently belonged to some 
remote Northern tribe. She was almost amphibious, and 
could dive and catch fish in her hands. She was, besides, 
marvellously fleet of foot, being able to overtake almost any 
animal, and she could climb trees like a squirrel. Monboddo 
took his clerk, Mr. Robertson, to Paris to study her, and got 
him to translate Condamine’s book. Judge’s clerks, then as 
now, had vast leisure, but it is not often put to such strange 
uses. Monboddo’s chief interest in these isolated savages 
was the support they lent to his theory, in his time regarded 
as ridiculous, that man as man has not necessarily the gift of 
speech, and that long ages went to the building up of the 
first human language. The popular view was that Adam and 
Eve were given a language in the Garden, and that all other 
languages were corruptions or modifications of this one. In 
his view, on the contrary, language was slowly evolved in 
different parts of the world. He would have been delighted 
with Mr. Garner’s book on monkey-language. He does not 
think that all tongues spring from one original, though he 
believes this is true of the languages of Europe, and he sug- 
gests the search for affinities between Celtic and Gothic. 
The history of man would be, he thinks, a commentary on 
the pregnant words of Lucretius— 


“Donec verba, quibus voces sensusque notarent 
Nominaque invenere, dehinc absistere bello, 
Oppida cceperunt munire, et ponere leges, 

Ne quis fur esset, neu latro, neu quis adulter.” 


That society can exist without language is, he thinks, 
demonstrated by the beavers, “they are as much a political 
animal as man, only much better policed.” The huts of the 
beavers are better than those of the New Hollanders. ‘The 
sea-cats of Kamschatka without language can practise the 
most difficult of human arts, that of government, and 
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of government over females in which most men have 
failed.” 

But besides the linguistic value of studies of savages, 
Monboddo thought much was to be learnt from them as to 
the things which concern physical health. He is utterly 
convinced that civilisation brings with it increasing physical 
degeneration. Clothes, houses, dirt, smoke, and unnatural 
foods and drinks have brought the species into such a parlous 
state that he thinks it cannot very long survive. It is a 
little comical to find him supporting this by reference to 
the longevity of the patriarchs—Methuselah’s 900 and odd 
years nowadays rather standing in need of support them- 
selves. Mr. Edward Carpenter in his brilliant little book 
with the witty title, ‘ Civilization—Its Cause and Cure,” 
envies the savage his healthy out-door life, his drinking in 
the sunlight through every pore of his naked body, his 
strength and agility, his marvellous immunity from disease, 
his superabundance of vitality shown—e.g., in the way in 
which he will recover from the most appalling wounds, and 
in general his physical perfection. Civilised men swathe 
themselves in thicker and thicker bandages, they live in foul 
cities in “boxes with breathing-holes,” which they call 
houses, until they become so sensitive that a breath of air 
gives them cold, and a bright sun makes them sick. 
Instead of the innocent uncooked vegetables, tubers, and 
nuts which are man’s natural food, and of water which is his 
natural drink, they eat cooked flesh and drink bottled fire. 
It is very unlikely that Mr. Carpenter has ever heard of 
Monboddo, but these are the old judge’s views to a hair. 
He is quite angry with those who will not believe people 
used to go naked in Scotland. In the time of Severus, the 
Maeatae are said to have been absolutely naked. Their 
territory, according to Professor Rhys, corresponded with 
the modern counties of Forfar and Kincardine—not an 
exceptionally balmy clime. ‘‘ There are, however, men in this 
country, who living like buggs themselves, will not believe, 
notwithstanding these authorities, that it is possible that 
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men ever lived naked in so rude a climate, and they have, as 
is very common, some miserable system of philosophy to 
support their own practice against facts so well attested.” 
For those who argue that a bear can afford to dispense with 
a top-coat because it has a thick fur, he is ready with the 
pointed query, “‘ How do we know that man needs so much 
heat as a bear?” The healthy action of the skin is impos- 
sible in clothes. He himself takes exercise naked in his 
chamber. It is clear he would have gone further and have 
welcomed a proposal to unfrock the Faculty. Imagine an 
utterly disrobed Bench and Bar. Ermine, silk, and stuff put 
away for ever, and Q.C.’s and judges distinguished only by 
an extra tassel or two to the modest waist-cloth. Monboddo 
thought the ancient habit of anointing the body was a good 
one. He anointed himself every night after a warm bath 
with a cream made of rose water, olive oil, saline aromatic 
spirit, and Venice soap. As to food, he thinks uncooked 
vegetables are man’s natural diet ; and as to drink, he was, 
as I have already said, a precursor of Sir Wilfrid Lawson. 
He was a great advocate of cold bathing—cleanliness was 
then very unfashionable—and of athletic exercises, and he 
admired the ancient English custom of playing games and 
practising archery after church on Sunday. Whatever new 
gospel needs to be preached in our time, it is not the gospel 
of athleticism. But in the eighteenth century this was quite 
otherwise. He says, “‘ There is one way of filling up leisure 
now almost entirely out of fashion, I mean exercises.” The 
spare time of the upper classes was largely spent in card-playing 
and accumulating gout for their descendants. Of the “ bar- 
barous, unlearned luxury” of his time, he says, ‘‘ [ do not know 
that there is upon the face of the earth a more useless, more 
contemptible, and more miserable animal than a wealthy, 
luxurious man without business or profession, arts, sciences, 
or exercises.” There is a sort of unfairness in reviewing the 
literary judgments of a man of the last century. It partakes 
too much of the nature of prophecying after the event. 
Time has justified Monboddo’s admiration for the scathing 
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genius of Swift. But Hume and Locke, against whom he is 
always tilting, have still to be reckoned with by the philo- 
sophers, whereas few now know the name of Mr. Harris, 
author of “ Hermes, or Universal Grammar,” whom he puts 
on a pedestal far above Locke. The name of Johnson has j 
been able to abide Monboddo’s challenge. ‘To Gibbon’s 
greatness he was strangely blind. Of the greatest historical 
work of all time he says: ‘ With his book I became very 
soon disgusted.” He cavils at trifling faults of style, and has 
no eyes to see the massive learning, the profound grasp, the 
wide and luminous view. Of the value of the metaphysical 
part of “ Ancient Metaphysics,” I am not in the least com- 
petent to judge. There is, as I have said, far less metaphysics 
in the six volumes than their bulk would suggest. So far as I 
can discover, he did not claim to have a private key to unlock 
the secrets of the mind. His main attempt was to show that 
Aristotle and not Locke possessed this key. Monboddo’s 
slighting estimate of some of his great contemporaries had 
probably a good deal to do with the terrific onslaught which 
was made upon his own book by the Edinburgh critics. A 
modern review which aims at severity is, compared with this, 
as a pocket-pistol toa Maxim gun. “ Ancient Metaphysics” 
was reviewed in the Edinburgh Magazine and Review, as it 
came out in separate volumes, but the main attack was made 
upon volume ii. This may be found in vol. v. of the 
Edinburgh Magazne at page 88. The reviewers were the 
Rev. A. Gillies and the editor, Dr. Gilbert Stuart, but Gillies 
is said to have been the chief executioner. ‘They say “The 
labour we have undertaken requires us to be just, and there 
are cases which demand from us the truth stark naked.” 
Now when a critic feels he is wielding the sword of justice, 
we generally know what to expect. ‘The review is spangled 
with flowers, such as “he dictates his vagaries with an 
ostentation, an egotism, and an insolence which never dis- 
graced any other mortal,” “this babble so impudent and so 
childish,’—“‘ this smatterer in criticism,’—‘‘this vain and 
empty scribbler,”—*‘ the style resembles the distortions of an 


























LORD MONBODDO. 385 


animal aged and infirm when lashed into motion,”—and so on 
at great length. Smellie was the publisher of the Magazine. 
Of him Burns wrote— 
“ His bristling beard just rising in its might, 
’Twas four long nights and days to shaving-night ; 


His uncombed grizzly locks, wild staring, thatched 
A head for thought profound and clear unmatched.” 


Smellie’s grizzly locks grew wilder when he read the proofs 
of the review, and he pled with the editor for mercy for 
Monboddo, but in vain. That minister of justice felt he 
must do his duty or perish in the attempt. In fact he did 
both. The severity of the criticism gave the deathblow not 
to Monboddo’s book but to the review. 


“The man recovered of the bite, 
The dog it was that died.” 


John Murray, its London publisher, writing to Smellie 
after the Edinburgh Magazine was discontinued, says, “ Had 
you praised Lord Monboddo instead of damning hin, it 
would not have happened.” 

Monboddo survived this very ill-merited castigation long 
enough to publish three more quartos, and died in a ripe old 
age in 1799. The Scots Magazine for May of that year 
contains short obituary notices of both him and Braxfield. 
His eccentricities were the talk of the town. But a man 
who walked home from the court when it rained, and sent 
his wig in a sedan-chair rather courted this sort of reputation. 
Those who hold that “whatever is off the hinges of custom is 
also off the hinges of reason” would call him a “ faddist.” 
Upon a good many questions of importance for his time and 
ours, he was, I venture to think, in advance of both. 


F. P. Watton. 
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'HE main feature of the proceedings of the Select Commit- 
tee of the House of Commons on Trusts Administration 
was the evidence of Lord M‘Laren on the Scottish system of 
Judicial Factors. That system requires no explanation to 
most of the readers of this Review. But to Englishmen it 
came as a great surprise. They were groping in the dark to 
devise or invent some system which would take the place of, 
or at least supplement, the administration of trust-funds by 
private trustees ; and to their astonishment they discovered 
that such a system had been in satisfactory operation in the 
neighbouring kingdom of Scotland for over half-a-century. 
To the credit of the Committee be it spoken, they recognised 
the merits of our system when it was explained to them, and 
recommended Parliament to adopt it with slight modifica- 
tions in England. 

This was accordingly done by the Judicial Trustees Act 
1896 (59 & 60 Vict. c. 35). By this Act the Court is 
empowered, on the application of any person who has created 
or intends to create a trust, or of any trustee, or of any 
beneficiary under a trust, to appoint a “ Judicial Trustee,” 
to act with a private trustee, or alone, or in place of exist- 
ing trustees, in the administration of the trust. Any fit 
person nominated by the petitioner, or, failing a suitable 
nominee, an official of Court, may be appointed, and in any 
case the judicial trustees shall be under the supervision of 
the Court, who may, with or without being requested to do 
so, give general or special directions for the management of 
the estate. The Court shall fix the remuneration to be paid 
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in each case (within the limits to be fixed by the rules after 
mentioned), and such remuneration shall cover all the work 
done by judicial trustees, save in exceptional cases, where the 
Court shall settle otherwise. There shall be an annual audit 
of the accounts of each judicial trustee by the persons pre- 
scribed by the rules after-mentioned, who shall report to the 
Court. Any further investigation which the Court desires 
shall be made. The High Court of Justice, Courts Palatine 
within the limits of the Palatinate, and County Courts, 
within the limits to be prescribed by the rules after men- 
tioned, shall have jurisdiction under the Act. Tbe adminis- 
tration of the estate of a deceased person, whether testate or 
intestate, is to be deemed a trust for the purposes of the Act. 
The Lord Chancellor shall make rules, to be approved by Par- 
liament, for the regulation of the security to be given by 


judicial trustees, their remuneration, the filing and auditing 


of their accounts and the persons to audit them, their suspen- 
sion, removal, and succession, the dispensing with formal proof 
of facts, the limitations of the jurisdiction of County Courts, 
and generally all procedure in connection with judicial 
trustees. It is unnecessary to point out how faithful a copy 
this Act is of our existing system of judicial factories, which, 
by the way, in the Orr-Ewing case was successfully opposed 
to the encroachments of the English Administration suit. 
The Act of 1896 also provides that where any trustee 
(judicial or otherwise) becomes personally liable for any 
breach of trust committed before or after the passing of the 
Act, if it shall appear that the trustee acted honestly and 
reasonably, and from no improper motive, the Court may 
relieve such trustee wholly or partly from personal liability. 
This provision is a very wide and ill-defined extension of 
the immunities conferred on trustees in England by the 
Trustee Act 1888 (51 & 52 Vict. c. 59). By that Act the 
personal liability of trustees was excluded in the following 
cases—(1) a trustee is not to be liable for breach of trust, 
merely because a security has turned out insuflicient, if the 
money was advanced on the faith of a valuation by one 
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whom the trustee reasonably believed to be an able practical 
valuator, employed independently of the owner of the 
property, if the amount of the loan does not exceed two- 
thirds of the value of the property as shown by such 
valuation ; (2) no trustee lending money on the security 
of a leasehold property is to be chargeable with breach 
of trust only upon the ground that he dispensed with 
production of the borrower's title; (3) no trustee is to be 
chargeable with breach of trust solely on the ground that 
in purchasing a property he has accepted a shorter title 
than a purchaser is entitled to require if, in the opinion of 
the Court, the title accepted was such as a person acting 
with prudence and caution would accept; (4) where a 
trustee has improperly advanced trust money or a mortgage 
security which would at the time have been a good security 
for a less sum, the trustee is only to be liable to make good 
the sum advanced in excess thereof with interest; and (5), 
where a trustee has committed a breach of trust at the 
request or with the consent in writing of a beneficiary, the 
Court may in their discretion order such beneficiary’s interest 
under the trust to be applied in whole or in part to indem- 
nify the trustee or person claiming through him. These 
provisions were re-enacted by the Consolidating Act of 1893 
(56 & 57 Vict. cap. 53). Those marked (1), (4), and (5) 
were applied to Scotland almost word for word by the Trusts 
(Scotland) Amendment Act 1891. The other two pro- 
visions, (2) and (3), are uncalled for in Scotland owing to the 
simpler system of land tenure prevailing here, and the ease 
and accuracy with which our system of registration enables 
any one interested to discover the title on which any land is 
held and the extent to which it is burdened. The new pro- 
vision in the Act of 1896 as regards the liability of trustees 
must be read as applying to an indefinite number of cases 
not specifically provided for in the previous Statutes. It 
seems to reduce the obligation of trustees to that of simple 
honesty, if not accompanied by outrageous folly. It seems 
to secure by statute what conveyancers had unsuccessfully 
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aimed at by the well-known clause in English trust settle- 
ments, limiting personal liability to ‘“ wilful default.” 

The recommendation of the Select Committee on Trusts 
Administration was, as regards Scotland, with a trifling 
exception, to leave well alone. It may be questioned, how- 
ever, whether the time has not arrived for a much larger 
extension of the statutory law of trustees both for England 
and Scotland, not merely as regards their liability for breach, 
but on the main rules of appointment and administration ; 
in fact, whether the subject which at present so largely rests 
on decisions should not be included in the proposals for 
codification before the country. 

But, in the meantime, it may be interesting to glance at 
some of the stranger pieces of evidence relating to England 
taken by the Committee. 

The keynote of much of the evidence was given in a 
maxim of an eminent English Equity Judge, Lord Justice 
Selwyn, that “the only use of a trustee was to commit 
judicious breaches of trust.” This points, I think, to the 
conclusion that in his day the law so hedged about a 
trustee with rules and forms that anything done by him 
outside mere routine work and requiring the exercise of some 
judgment was a breach of trust. Another ray of light was 
shed on those days by Sir G. Osborne Morgan’s statement 
that in his own recollection prior to 1852 an administration 
suit (7.e., the distribution of an estate under the supervision 
of the Court) generally lasted ten or twelve years. “In 
those days,” he said, ‘‘expenses were so enormous that 
except in cases of large estates no one thought of sueing a 
trustee, and breaches of trust were committed every day 
with impunity.” This recalls Dickens’ rather hysterical satire 
on the Circumlocution Office in “ Bleak House,” and suggests 
that the exaggerations may be less than we are accustomed to 
believe. Lord Herschell said that the long delay and enor- 
mous expense of the old Chancery suits were now very much 
reduced, but added: “I am sorry to say that there are now 
cases, especially where enquiries have to be made, which 
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have lasted a very considerable time, and where I have had 
complaints that when a matter has been finally settled there 
is hardly anything left to divide. That unfortunately con- 
tinues at the present time.” Lord Herschell’s expressions of 
regret indicate that the delay and expense here referred to 
are caused by vexatious or at least unnecessary procedure. 
In Scotland, we have occasionally examples of multiple- 
poindings lasting for many years, and of expenses incurred out 
of proportion to the stake at issue, but for the most part 
these are due to causes which no alteration in a legal 
system could remove (such as the postponement of the 
period of vesting till the death of a liferenter, the 
temper of the parties, &c.). Sir G. Osborne Morgan 
also stated Lord Romilly’s rule never to appoint a 
relative of the beneficiaries trustee, because all breaches 
of trust were committed by relatives or solicitors. From 
Lord Herschell’s evidence we can partly explain this state- 
ment as meaning that investments or advances in breach 
of the directions of the truster at the request of the benefici- 
aries were most frequently made by relatives, on whom the 
beneficiaries could use greater pressure than on strangers. 
So explained, the statement, Lord Herschell admitted, still 
holds good, and this was corroborated by Lord Halsbury. 
This objection of Lord Romilly’s to having relatives as 
trustees, recalls a piece of practical advice which the late 
Sir James Roberton, Professor of Conveyancing in the 
University of Glasgow, was in the habit of giving to his 
students :—‘“ When taking instructions for the preparation of 
a trust-settlement,” he used to say, ‘‘ you will do well to see 
that the trustees nominated are all suitable for the position. 
Never have as trustee what’s called ‘a man with a mind of 
his own,’ that simply means a stubborn ignoramus, whom 
there’s no getting on with; and for God’s sake, gentlemen, 
never have a minister.” The professor’s rule was perhaps 
sounder than that of Lord Romilly, who was obliged subse- 
quently to modify his rule, as it was found that no one 
would accept office except relations or solicitors. 
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It was admitted by all the witnesses before the Com- 
mittee, that trustees in England have a peculiarly bad time 
of it. True, they have a right to obtain the direction of a 
judge in chambers, in any case of difficulty, but this was 
generally admitted to be of no great assistance. To quote 
Lord Herschell again, “ very often the difficulty or danger 
does not occur or appear till afterwards. If a trustee were 
in every case to take the opinion of the Court before acting, 
for his protection, the effect upon the trust as regards 
expense would be rather serious.” This naturally led to his 
being asked what he would propose for the protection of a 
trustee. The answer deserves attention. “I should myself 
like to see a trustee dealt with as other agents are, responsible 
only if he has not behaved with ordinary care and prudence ; 
but I know that that would be going a very long way. 
I have never, myself, seen why a trustee should be dealt with 
so differently from another gratuitous agent, and made 
responsible, although he may have used every care that an 
ordinary reasonable man would use, because he happens to 
have made a mistake. But it is too well settled of course to 
question that such is the law.” There is a matter here for 
comment. Lord Watson, who of course does not profess to 
be so familiar with English Trust Adminstration, as he is with 
Scottish, desires for Scotland that very privilege of taking 
the direction of the Court which Lord Herschell, after his 
vast experience, declares to be not very effectual in England, 
and which the Attorney-General (Sir R. T. Reid) calls a 
protection of a ‘‘shadowy nature”; while the Lord Chancellor, 
being asked what reform he would suggest in England, says 
he would like to see it made the law that “a trustee should 
only be made responsible if he has failed to act with ordinary 
care and prudence,” which, as regards one large class 
of cases, may be taken as the law of Scotland; although, 
as Lord Kyllachy recently pointed out in Annan v. Hutton 
(12th August, 1896), the degree of caution required by 
this standard varies according to the nature of the interest 


to be protected. This suggests that no system works 
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quite so well in practice as in theory; for in Scotland 
the difficulty is that the judges do not always take the 
same view as the trustee—nor indeed as their colleagues 
on the bench, of what constitutes “ordinary care and 
prudence.” 

The question of defalcations by trustees, as opposed to 
the errors of judgment already dealt with, was examined by 
the Committee with some minuteness. Lord MHalsbury 
stated that, during his former tenure of the Woolsack, 
among commissioners for administering oaths alone, four- 
teen were struck off the roll of solicitors for defalcations 
they had committed as trustees. This is a very large 
proportion for a period of six years, and the witness added 
that, apart from the case of professional men, there was 
to his knowledge a very considerable number of defalcations 
committed by private trustees. One of the most common 
cases, he said, occurred where a mortgage was paid off, and 
the solicitor who received the money appropriated it, professing 
to have re-invested it and paying interest on it, in many 
cases, till his death, when, of course, the fraud would be 
discovered. In a recent case, in which a somewhat similar 
procedure had been followed, it was suggested that trustees 
might be liable for negligence, inasmuch as they failed to 
demand exhibition of the scrip or other document vouching 
that the investment had actually been made. 

Reference was made to the increasing risk of defalcations 
owing to the number of securities that are made payable to 
bearer.(a) Mr. Kimber, an English solicitor, who was a 
member of the Committee, stated that the practice in the 
case of trusts in which such securities are held is to lodge 
them at one of the best banks in the name of the trustees, 
withdrawable only by their joint signatures, so that there 
is as much protection against defalcation as in the case of 
registered stocks. This seems a sensible precaution, and 








(a) The Trusts (Scotland) Act 1884 prohibits trustees from investing in 
Colonial Government securities payable to bearer. 
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where such securities are held by trustees, it might be well 
to make it obligatory. 

Two grievances seem to exist in England in regard to 
trustees, one of which never existed in Scotland, and the 
other was removed, so far as it did exist, by the Trusts 
(Scotland) Act in 1861. In England, it appears, there is 
no provision for trustees who once accept office ever resigning 
that office. In one case which was mentioned, one of two 
trustees went to America, with the avowed intention of 
settling there. When, some time after, an important 
transaction relating to the trust required to be carried 
through, it was found impossible to ascertain his address or 
any trace of him, yet the Court, I suppose because of this 
rule, refused to allow the remaining trustee to carry through 
the transaction by himself. One of the witnesses before the 
Committee, Mr. Hunter, a solicitor, gave evidence of the 
desirability of allowing trustees to retire, and stated that in 
the Bill of 1888 there was a clause allowing trustees to 
resign office when they were over sixty years old, or had 
served twenty years on the trust, but this clause was struck 
out. Nor is that all. The trusteeship does not end with 
the life of the trustee, but is transmitted to his executor, 
“who can only renounce the trusts he inherits by renouncing 
the executorship of his own testator’s will.” Mr. Hunter 
gave his own case as an instance of this hardship. He asked 
a friend to act as his executor. The friend expressed his 
willingness to do so; but when Mr. Hunter told him he was 
in forty or fifty trusts, he said ‘ No.” Such provisions as 
these seem not only hard on the trustees, but most undesir- 
able in the interests of the beneficiaries. 

Evidence was given regarding the practice in the Colonies 
and in some other countries of having a public official whose 
duty is to act as executor. Austria, where such an official 
exists, is a country in which the people are so much under 
the dominion of officialdom that it seems only natural that 
the system should extend to the management of their affairs 
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success of the system in New Zealand. But it does not 
seem a system of unmixed good. The public trustee has 
no individual knowledge of the circumstances, and there 
is a want of adaptability about the system which is 
very undesirable. His Honour Judge Chalmers, at one 
time a judge at Gibraltar, spoke of the system with 
very qualified approval, and was careful to point out 
one absurdity. The Administrator-General there is bound 
to administer the estate in every case of intestacy. An 
Administrator-General once came to Judge Chalmers for 
advice as to what he should do.. A Maltese woman had 
died, and he had taken possession of her property, which 
consisted only of “an old box, a dirty petticoat, and some 
bugs.” So sensible a man as Judge Chalmers probably 
advised a holocaust, but he did not tell the Committee his 
reply. On the whole, the system of a public trustee did 
not seem to commend itself to the Committee so much as 
the system of Judicial Factors. 

The remedies suggested for the admittedly bad state of 
affairs in England were numerous. In regard to one of 
them—viz., Official audits of trust accounts, one witness, 
Mr. Adams, a London solicitor, expressed himself very 
frankly. He said: “I do not think an audit would help 
you a bit; I think the present system of audits is practically 
a delusion.” Later on, Mr. Adams said he understood the 
system in Scotland was much better, and quoted a leading 
accountant in Scotland who described the system of taking 
accounts in the Court of Chancery as “a solemn farce.” 

One of the Directors of the Law Guarantee and Trust 
Society stated that one part of their business consisted in 
insuring trust-estates. By this presumably is meant 
insuring the trust against any loss of capital. Now this 
leads to a practical suggestion with which this article 
may close. It is well established that, in Scotland at least, 
fraudulent trustees are so very few that no measures, other 
than the law at present supplies, are required for protection 
against them. ‘To enable trustees to commit “ judicious 
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breaches of trust,” as by applying capital for the maintenance 
of liferenters when the income proves insufficient, or making 
unauthorised advances from capital to beneficiaries whose 
shares have not yet vested, is clearly impossible. There 
remains, therefore, the sole question how to lessen the 
lability of trustees for innocent mistakes, while continuing 
to protect beneficiaries from gross and culpable negligence 
on the part of trustees. The answer seems to be found in 
the insurance of trust-estates by such companies as the Law 
Guarantee and Trust Society. Let the trust-estate be 
insured against loss, with a stipulation that the insurers 
shall have no recourse against the trustees except where 
the loss is caused by their wilful default or fraud; or, 
which would come to the same thing, let the trustees 
be insured against loss which they are found liable to make 
good to the trust-estate; and let a clause be inserted 
in future deeds creating trusts, authorising trustees to pay 
the premiums out of the trust-funds. Such a proceeding 
would benefit both the trustees and the trust. The premiums 
would be small. From the evidence I gathered that the 
Law Guarantee and Trust Society insure trust-estates under 
£5000 for a total charge of 2 per cent. on the capital. But 
if an annual premium of 2 per cent. on the income were 
charged it would not make much difference in the bene- 
ficiaries’ receipts, and as the amount of the premium would 
increase with the income, the insurers would probably 
sanction more remunerative investments than are allowed 
by the Trusts Acts. All such details, however, could be 
matter of arrangement. 


Joun H. Tarr. 
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Codification. — The Memorandum adopted by the Congress of the 
Chambers of Commerce of the Empire on 11th June, 1896, after setting 
forth the Resolution printed on p. 335 supra, and giving the list of 
subjects there indicated, proceeds in these terms :— 


The preceding list is not exhaustive. There are other subjects the law 
of which could, without difficulty and with advantage, be embodied. 
Many of the subjects to be dealt with have already been or are now being 
codified. It is proposed to utilise all such work. The Indian Codes would 
also afford valuable help, and the Commission should endeavour to make 
the Commercial Code such that it could be adopted in India. The Com- 
mission, it is suggested, should consist of lawyers and merchants, repre- 
sentative of the United Kingdom and of all parts of the Empire. The 
Colonies and Dependencies could be grouped. The Parliamentary Counsel 
to the Treasury should be asked to give their advice and co-operation. The 
services of the Society of Comparative Legislation might be very useful in 
carrying out the work, and would doubtless be willingly rendered. The 
Commission, it is suggested, should have power to employ a general and 
assistant editor, draftsman, and revising counsel, and to take the assistance 
of experts. The general editor might have, subject to the Commission, 
power to allot the different portions to the draftsmen, and to take the neces- 
sary steps to prevent overlapping and omissions. The drafts of the various 
portions, it is suggested, should be prepared simultaneously so as to show, 
in the first place, the existing law of England. After the Draft Code of 
the existing commercial law of England has been prepared, it should be in 
the discretion of the Commission either to advance simultaneously with the 
preparation of the various parts of the proposed Imperial Code, or to 
advance with one or more of them in such order as may seem expedient. 
In this way it would be possible to deal firstly with the portions which are 
non-controversial should that course seem advisable. The second step in 
adapting the drafts to the Empire would naturally be to show what was 
requisite in order to make them applicable to Scotland. After the drafts 
have been made, in the opinion of the Commission, applicable to the United 
Kingdom, it is suggested they should be communicated to each Govern- 
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ment of the Colonies and Dependencies for suggestions. The suggestions 
received could afterwards be arranged and tabulated by the editor, and then 
dealt with by the Commission. The draft might then be issued for further 
consideration, final revision, and for adoption. The Commercial Code could 
be passed ultimately by the various Parliaments of the United Kingdom 
and of the Colonies, either en bloc, or in departments as they may be com- 
pleted, or as may at the time be most convenient. 

In dealing (firstly) with doubtful points and (secondly) with proposals 
for amendment, the rules followed in the Bills, Partnership and Sale of 
Goods Codes to be continued—viz., the doubts to be settled in the manner 
most conformable to mercantile usage, and only such amendments as are 
obvious and non-controversial improvements to receive effect. 


The Binding Authority of the Canon Law.—A field of historico- 
legal controversy, in which Professor Maitland, supported by Eldon 
and Stowell, has against him the collective opinion of the judges of England 
in the Queen v. Millis, and the deliberate opinions of Mr. Freeman and 
Bishop Stubbs, is one in which angels would fear to tread. The orthodox 
view in England, as well as in Scotland, undoubtedly is that the Canon 
Law never was binding on the Courts in the sense in which they are 
at present bound by a statute. Their right to reject a rule of that law is 
clearly affirmed by the very strong body of Commissioners who reported on 
the Ecclesiastical Courts in 1883. In Scotland, the same doctrine is laid 
down by Fraser, and it was enunciated by Lord Robertson in the Putative 
Marriage Case, reported by Bell. Professor Maitland, in the English 
Historical Review for July, 1896, thinks there is a mistake as regards the 
Church Courts in England before the Reformation. At present, his 
investigations are not completed, but his careful examination of the work of 
Lyndwood, who was the Archbishop of Canterbury’s principal official, lends 
very striking support to his contention. Lyndwood’s book, it may be said, 
was written about 1446, though it was not published till 1679. We await 
with interest the continuation of Professor Maitland’s researches. It is not 
probable that the Bishops’ Courts in Scotland ever claimed any higher 
degree of independence of the Pope than was exercised by the official of 
Canterbury. And if the only Canon Law really binding is to be found in 
the Statutes of the Provincial Councils, it is certainly odd that these should 
deal for the most part with very minor matters (legally speaking), and should 
lay down nothing like a substantive body of law upon subjects so vital as 
marriage and legitimacy. Lord Watson’s opinion in the case of Collins, 11 
Rett., H.L., may be referred to. 


Scottish History Society.—With the exception of the publication of 
the Court Book of the Barony of Urie, this Society has not yet done much 
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for the antiquities of Scots law. Professor Masson is, however, about to 
edit and translate Craig’s De Unione Regnorum, and Dr. David Patrick is 
engaged on a translation of the Statuta Ecclesie Scoticane. The latter, 
which have long been accessible in their Latin form, are of extreme interest, 
and touch the main body of the law at more points than might be expected. 
In the recently published volume, “ Scotland and the Commonwealth,” it is 
disappointing to find so little about the English judges (or rather the four 
English judges and three Scottish) who administered justice in what was 
the Court of Session from 1655 to 1659, and of whom from 1657 to 1659 
the great Lord Stair was one. Nicoll’s Diary must apparently remain our 
chief source of information on this subject. The orders issued by these 
judges on 23rd November, 1653, are now printed from a broadside in 
William Clarke’s collection. They are signed by Craighall (Sir John Hope, 
the son of Thomas), E. Mosley, Geo. Smyth, A. Peirson (of Southhall). In 
the Commons journals (for they were appointed by Parliament for definite 
periods) these gentlemen are called commissioners for the administration of 
justice in Scotland. These “kinless loons,” with whom were associated at 
various times such well-connected personages as Lockhart of Lee (brother of 
President Lockhart), Swinton, and Learmonth of Balcomie, show much vigour 
and common sense in their rules—e.g., “That the dispute close, and be 
holden concluded at a Duply, and given in to be advised.” They also pro- 
claimed that all legal documents should be drawn up in English, We may 
imagine the consternation of Bailie Macwheeble on this announcement. <A 
news letter from Leith, dated 18th May, 1652, gives an account of the first 
meeting of the judges, when Mr. Durant, of Newcastle, ‘preached an 
excellent sermon,” and Mr. Smyth “made an elegant speech,” asking the 
Scottish people “to lay aside prejudicate and malicious thoughts against 
them.” This was followed by a declaration of abatement of fees in Courts 
of justice. There seems no doubt that the Supreme Court was purified and 
reformed by these Puritans. It is difficuit to form an opinion about their 
law. In the first recorded decision, Gib v. Ballantyne, they allowed parole 
proof of a promise to pay £100 sterling; but then the creditor was 
an English soldier and the debtor a Scots laird, and the consideration 
alleged was saving the defender’s life at the battle of Worcester. The 
Court must at least have been a vast improvement on the Committee of 
English officers, which, during 1651-52, administered a rough and ready 
justice at Leith. A singular illustration of the troubles of the times may be 
found in letters from the military authority asking the Court, for reasons of 
public tranquillity, to relax process against certain individuals, such as Lord 
Mar. In one of his letters William Clarke describes a session of the 
judges for criminal business. They had to deal with several ‘ witches,” 
who had been treated by Scottish presbyteries with barbarous cruelty, but 
who, on inquiry by the English judges, turned out to be of “honest and 
civil conversation.” Hume (Comm. ii. i. 16) gives the names inserted in 
Cromwell's first two commissions for administering criminal justice in 
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Scotland. They include John Marshe, Andrew Owen, Colonel George 
Phinnick, John Swinton, William Lawrence, and Henry Goodere. The 
commissions prohibited the judges from assisting with their process “any 
pretended ecclesiastical convention.” Hume adds: “So sensible was this 
usurper to the dangers and mischiefs that might arise from those turbulent 
and disorderly assemblies.” The disorder remains, although the power of 
physical torture has been withdrawn. 


The State of the Bar.—From an interesting article by Mr. Rowlatt in 
the National Review this would appear to be very serious. He declares 
that no profession has suffered so much in recent years. He points out 
you can buy a lithographed form of will for 1d., that a solicitor’s clerk will 
draw your marriage settlement for a trifle, and that legal advice may be had 
gratis from the leading newspapers. He deplores the extent to which 
arbitration and the new arbitration Courts have robbed the Courts of 
legitimate business. The eloquent and cultured youths who come to the 
Bar know not where to turn. Not all of them can marry a judge’s 
daughter, or become devil to a leader. Circuit is a thing of the past, and 
the writing of a law-book is looked on as an amiable weakness. In these 
depressing circumstances Mr. Rowlatt gives some very sound advice to the 
Junior Bar as to the qualities which command success, and as to the 
intrinsic excellence and attractiveness of their profession. Mr. Cock, Q.C., 
has lately said that a good voice, a good temper, and a knowledge of the 
judges are the main things; but Mr. Rowlatt indicates that one or two 
more solid qualities are useful. After all it is something to belong to a 
great liberal profession, with historical traditions of peculiar force, with a 
scientific basis in the study of human institutions, and with so many 
opportunities of influencing public life. It is consoling to reflect 
that things are not so bad in Scotland. No doubt the business of the 
Court of Session has not kept pace with the growth of the country ; but 
that is a phenomenon of long standing, and is mainly due to the whole- 
some extension of business in the Sheriff Courts. The Scottish Bar have 
never done so much conveyancing business as their English brethren, and 
they are therefore not so much interested in ‘“‘ Every man his own lawyer,” 
except in the inevitable blunders which that presumptuous individual will 
commit. The larger trades, of course, have their arbitration clauses which 
apply to the whole United Kingdom, but arbitration in general matters has 
not largely increased. We have no circuits, certainly, but the whole Bar, 
and part of the Bench, are at present engaged in writing a book, the end 
whereof no man can foresee. The Scottish Bar is strong in professional 
ability, in general culture, and in public spirit ; it shows none of the signs 
of a decadent institution. 
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Lord Braxfield.—If there is nothing very new in Mr. Francis Watt’s 
sketch of his Lordship in the Vew Review, it makes at least a vivid portrait 
of one of the strongest characters that ever sat on the Scottish Bench. But 
Mr. Watt has overdone the ferocity and indecency of Macqueen’s character. 
No doubt, he was no aristocrat, his grandfather having been gardener to 
Lord Selkirk. No doubt, also, he had a rough tongue, which he used with 
merciless effect in both public and private. Indeed, there is contemporary 
evidence to show that his talk was fouler and more free than that of some 
of his contemporaries. He “cursed without provocation like an ensign in 
his teens.” But after all these were the faults and superticial qualities of 
the man. He may have lived more for his profession and his office than for 
the humanities of life. But no man could lead the practice of the Scots 
Bar, and lead the Bench of the Supreme Court for nearly a quarter of a 
century, and ally himself by marriage with two honourable Scottish families, 
without some more amiable qualities than appear in Cockburn’s ill-natured 
observations. In Raeburn’s portrait (and Raeburn painted men, not faces) 
there is intellectual retinement and subtlety as well as strength. On the 
Bench his figure must be pronounced on the whole dignified. As Mr. 
Watt points out, many of the stories told of him are apocryphal, and the 
famous “ checkmate ” story was expressly apologised for. What harm was 
there in saying of Hailes (what was true) that he saw only “the neuks of a 
case”? He was not a fussy or hysterical person, but he had a quiet 
enthusiasm and determination to administer the law, private and public, as 
he understood it. He had a magnificent faith in his own legal principles, 
as when he said, ‘‘ That is inconsistent with the nature of property, it could 
not be done by Statute.” His charges to the jury are extant in such trials 
as Gordon of Kinloch and Brodie, and they are fair enough. If, as 
in the case of ose (Hailes, 1011) he sometimes spoke roughly of 
his predecessors (“Craig has blundered, and Hope and Spottiswood 
have followed him blindly”), yet on such occasions he was always 
right ; and when, in the case of Clark v. Johnston, he said, “ There is no 
such thing in the law of Scotland as the starving of a criminal,” he 
vindicated the humanity of the law, as the report says, ‘‘in opposition to 
every precedent.” The recent letter of the Lord Advocate to Mr. Sidney 
Colvin (the literary executor of Louis Stevenson), points out that it would 
have been impossible for the Lord Justice-General to preside at the 
criminal trial suggested in “‘ Weir of Hermiston,” the office being at that time 
honorary. In fact, the Duke of Argyle assisted in that capacity at the 
famous murder trial of Stwart at Inveraray, and Lord Mansfield, in the same 
capacity, defended in Parliament the conduct of Braxtield in conducting 
the sedition trials of 1793-94. The history of the office, as a personal 
commission and a heritable grant, extending at one time to civil as well 
as criminal causes, and sometimes confined to a part only of Scotland, is 
written by Hume (Comm. ii. c. 1), Until 1831, when the Lord President 
of the Court of Session became ex officio Lord Justice-General, the office 
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was really political. Hence the well-known provision of the Heritable 
Jurisdictions Act debarring the Lord Justice-General from acting in certain 
cases, “ because,” as Hume says (p. 23), “he, as President of the Court, 
and yet not necessarily a lawyer, or versed in the course of criminal 
practice, would otherwise with his casting voice have overruled the opinion 
of any other of the judges who happened to be his only colleague on 
a circuit.” 


Educational Administration.—The Educational Bill has been with- 
drawn, but the problems with which it proposed to deal, remain. The 
chief of these is the future position of the County Council with reference to 
both primary and secondary instruction. This question has been recently 
discussed with great fairness, though with strong conviction, by Mr. C. T. 
D. Acland, whose position as chairman of the Technical Education Com- 
mittee of the Devon County Council invests his opinion with some authority. 
Mr. Acland alleges that in the rural parts of England the School-board 
system (as now organised) has been rather less successful than the voluntary 
system. He is, however, opposed to the County Council receiving any 
authority, even to the limited extent proposed in the Bill, as regards 
primary instruction. Such instruction he considers to be national business, 
and it should, therefore, be left under the sole supervision of the central 
government. While this supervision over the whole country is not too 
great a task for the London department, it is apparently much too great a 
task for the County Council, though restricted to the county. Mr. Acland 
is, however, heartily in favour of the principle of associating experts with 
the County Council in what he regards as their proper function of control- 
ling secondary and technical education. Indeed, the Royal Commission on 
Secondary Education, of which Mr. Acland was a distinguished member, 
expressly proposed that, besides members of the County Council, the local 
authority in such matters should to the extent of one-third be nominated by 
the Minister of Education, and also to some extent co-opted by the County 
Councillors. It is of the highest importance that these vital questions 
should be discussed, as Mr. Acland has discussed them, without political 
feeling. 


Post-Mortem Imbibition of Poisons.—This extremely important 
subject is at present being actively investigated in the United States by 
Reese and other American chemists, and the opinion has been publicly 
requested of Stevenson of England, Dragendorf of Russia, Brouardel of 
France, and Otto of Germany. It was at one time held by many toxicolo- 
gists that poison could be transported in the body only by the circulation of 
the blood, but it seems now to be admitted that at all events many poisons 
may be introduced to, and soak through, the body after death. For 
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Lord Braxfield.—If there is nothing very new in Mr. Francis Watt’s 
sketch of his Lordship in the Vew Review, it makes at least a vivid portrait 
of one of the strongest characters that ever sat on the Scottish Bench. But 
Mr. Watt has overdone the ferocity and indecency of Macqueen’s character. 
No doubt, he was no aristocrat, his grandfather having been gardener to 
Lord Selkirk. No doubt, also, he had a rough tongue, which he used with 
merciless effect in both public and private. Indeed, there is contemporary 
evidence to show that his talk was fouler and more free than that of some 
of his contemporaries. He “cursed without provocation like an ensign in 
his teens.” But after all these were the faults and superficial qualities of 
the man. He may have lived more for his profession and his office than for 
the humanities of life. But no man could lead the practice of the Scots 
Bar, and lead the Bench of the Supreme Court for nearly a quarter of a 
century, and ally himself by marriage with two honourable Scottish families, 
without some more amiable qualities than appear in Cockburn’s ill-natured 
observations. In Raeburn’s portrait (and Raeburn painted men, not faces) 
there is intellectual retinement and subtlety as well as strength. On the 
Bench his figure must be pronounced on the whole dignified. As Mr. 
Watt points out, many of the stories told of him are apocryphal, and the 
famous “ checkmate ” story was expressly apologised for. What harm was 
there in saying of Hailes (what was true) that he saw only “the neuks of a 
case”? He was not a fussy or hysterical person, but he had a quiet 
enthusiasm and determination to administer the law, private and public, as 
he understood it. He had a magnificent faith in his own legal principles, 
as when he said, ‘‘ That is inconsistent with the nature of property, it could 
not be done by Statute.” His charges to the jury are extant in such trials 
as Gordon of Kinloch and Brodie, and they are fair enough. If, as 
in the case of ose (Hailes, 1011) he sometimes spoke roughly of 
his predecessors (“Craig has blundered, and Hope and Spottiswood 
have followed him blindly”), yet on such occasions he was always 
right ; and when, in the case of Clark v. Johnston, he said, “ There is no 
such thing in the law of Scotland as the starving of a criminal,” he 
vindicated the humanity of the law, as the report says, ‘“‘in opposition to 
every precedent.” The recent letter of the Lord Advocate to Mr. Sidney 
Colvin (the literary executor of Louis Stevenson), points out that it would 
have been impossible for the Lord Justice-General to preside at the 
criminal trial suggested in “ Weir of Hermiston,” the office being at that time 
honorary. In fact, the Duke of Argyle assisted in that capacity at the 
famous murder trial of Stwart at Inveraray, and Lord Mansfield, in the same 
capacity, defended in Parliament the conduct of Braxtield in conducting 
the sedition trials of 1793-94. The history of the office, as a personal 
commission and a heritable grant, extending at one time to civil as well 
as criminal causes, and sometimes confined to a part only of Scotland, is 
written by Hume (Comm. ii. c. 1), Until 1831, when the Lord President 
of the Court of Session became ex officio Lord Justice-General, the office 
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was really political, Hence the well-known provision of the Heritable 
Jurisdictions Act debarring the Lord Justice-General from acting in certain 
cases, “because,” as Hume says (p. 23), “he, as President of the Court, 
and yet not necessarily a lawyer, or versed in the course of criminal 
practice, would otherwise with his casting voice have overruled the opinion 
of any other of the judges who happened to be his only colleague on 
a circuit.” 


Educational Administration.—The Educational Bill has been with- 
drawn, but the problems with which it proposed to deal, remain. The 
chief of these is the future position of the County Council with reference to 
both primary and secondary instruction. This question has been recently 
discussed with great fairness, though with strong conviction, by Mr. C. T. 
D. Acland, whose position as chairman of the Technical Education Com- 
mittee of the Devon County Council invests his opinion with some authority. 
Mr. Acland alleges that in the rural parts of England the School-board 
system (as now organised) has been rather less successful than the voluntary 
system. He is, however, opposed to the County Council receiving any 
authority, even to the limited extent proposed in the Bill, as regards 
primary instruction. Such instruction he considers to be national business, 
and it should, therefore, be left under the sole supervision of the central 
government. While this supervision over the whole country is not too 
great a task for the London department, it is apparently much too great a 
task for the County Council, though restricted to the county. Mr. Acland 
is, however, heartily in favour of the principle of associating experts with 
the County Council in what he regards as their proper function of control- 
ling secondary and technical education. Indeed, the Royal Commission on 
Secondary Education, of which Mr. Acland was a distinguished member, 
expressly proposed that, besides members of the County Council, the local 
authority in such matters should to the extent of one-third be nominated by 
the Minister of Education, and also to some extent co-opted by the County 
Councillors. It is of the highest importance that these vital questions 
should be discussed, as Mr. Acland has discussed them, without political 
feeling. 


Post-Mortem Imbibition of Poisons.—This extremely important 
subject is at present being actively investigated in the United States by 
Reese and other American chemists, and the opinion has been publicly 
requested of Stevenson of England, Dragendorf of Russia, Brouardel of 
France, and Otto of Germany. It was at one time held by many toxicolo- 
gists that poison could be transported in the body only by the circulation of 
the blood, but it seems now to be admitted that at all events many poisons 
may be introduced to, and soak through, the body after death. For 
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example, arsenic is constantly used for embalming purposes in the case of 
the human body, with a view to delay putrefaction ; and as regards other 
substances the ordinary process of curing meat by salt and sugar is an 
instance of what is called “the diffusion of crystalloids in solution through 
colloidal bodies after death.” A fresh difficulty is thus created in the 
detection of murder by poisoning, because, as has actually happened in 
several American cases where murder was charged but not proved, the 
accused used large quantities of arsenical solution for embalming the body 
of his alleged victim. The question comes to be whether this post-mortem 
imbibition, which undoubtedly takes place, can be separated and distin- 
guished from the appearances of true poisoning. That question is not yet 
answered ; but, apart from any help the microscope may afford, the answer 
may be found in the probability that post-mortem poison may be removed 
by solution, because not subjected to the chemical action of the living 
tissue, while the true poison must generally require chemical processes for j 
its removal. The extraordinary statement is made in the American Medico- 
Legal Journal for March, 1896, that the authorities are watching with 
interest the career of an elderly clergyman who has embalmed three wives 
in succession with arsenic, but so far the evidence has not been considered 
sufficient to risk a charge. 


The Legal and Political Status of Women.—The legislation protecting 
the earnings of married women, which was adopted in the United Kingdom 
several years ago, has since been followed in many other European States. 
Thus, the Norwegian law of 29th June, 1888, the Finland law of 15th 
April, 1889, and the Geneva law of 7th November, 1894, all give to married 
women the right of disposing of the produce of their labour, and protect it 
from the diligence of their husbands’ creditors. The lawyers and politicians 
of France are just now a good deal exercised over the Bill on this subject 
which was carried through the Chamber of Deputies by M. Goirand, and 
now awaits discussion in the Senate. It seems to be felt that to give the 
wife an independent right of investment in funds, land, or other permanent 
security would open a door to fraud on the husband’s creditors, whose rights 
it is therefore proposed to reserve. In other words, the property, though 
separate as between the spouses, will be in communion so far as creditors 
are concerned. Again, the obligation of the wife to contribute to house- 
hold expenses is recognised as the equivalent of her right, and it is proposed 
to fix that contribution arbitrarily at one-third. That the husband may 
effectually recover this contribution, it is proposed to relax the law of 
12th January, 1895, which prohibits the arrestment of wages in France 
except as regards one-tenth. On the other hand, it is in the United States 
that the most rapid change occurs in the social and political position of 
women. The Women’s Congress at Paris in April 1896 disclosed some 
remarkable facts. There are more than 200 women doctors in Chicago 
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alone, and at the Medical Congress at Rome, in March, 1894, out of 5829 
doctors present, 968 were ladies, or about 16 per 100. In 23 of the 
American States, laws have been passed permitting women to be advocates, 
and 160 are actually engaged in the profession. The demand for access to 

the Bar has been persistently refused in Europe, but it is to be hoped that 
| the reasons for this course are more solid than those stated in the recent 
decree of the Court at Turin, which declares that the gravity of process 
would be destroyed by the extravagant costumes appearing beneath the 
advocate’s gown, and that the impartiality of the Bench would be destroyed 
by decisions given in favour of lady pleaders. It appears that several 
American municipalities are now run by women, as in Oskaloosa, Kansas, 
where the railway officials, in an unusual outburst of politeness, offered the 
new councillors free passage on the line ; it is also said that their action in 
the juries of Wyoming has had a marked effect on the administration of the 
criminal law, at least in cases of gambling and drunkenness. Wyoming, 
Colorado, and New Zealand are the only States that have recently given the 
full political franchise to women, but in Italy the movement is being pushed, 
and Minghetti and other statesmen support it. In France, as we learn from 
Professor Villey’s paper in Revue du droit public for August, 1896, the 
Supreme Court has lately had to deal with some persistent claims by women 
for the franchise, but notwithstanding Dumas’ eloquent appeal, Les femmes 
qui tuent et les femmes qui votent, the idea has excited no enthusiasm in 
j France, although it is part of the official programme of the Socialist party. 

As Aristotle says in his “ Politics”: ‘ What does it matter whether women 
govern in person, or govern those who govern? The result is always the 





same.” 
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A Digest of the Law of England, with Reference to the Conflict of 
Laws. By A. V. Dicey, Q.C., B.C.L., with Notes of American 
Cases, by Joun Bassett Moors, Professor of International Law, 
Columbia University, New York. London: Srevens & Sons, 
Limirep; Sweet & Maxwet, Liwitep; Boston, U.S.A., THe 
Boston Book Co., 1896. 


THis work is a most important contribution to scientific jurisprudence, 
and one the value of which, as an aid to the student of private Inter- 
national Law in England, can hardly be over-estimated. This somewhat 
neglected department of law may be described in general terms as con- 
sisting of, or comprising, all those legal questions which require for their 
solution the application of a law different from that of the country in 
which they arise for decision. The great majority of legal questions 
depend upon native law only. But if, for example, the parties, one or 
other, are foreigners, or have contracted abroad, or if the thing in dispute is 
situated abroad, justice may require that the tribunal should apply another 
law than its own, and the enquiry what law is to be applied becomes the 
subject of independent investigation. The rules which govern that enquiry 
form the field of what is now most commonly called Private International 
—or, more recently, International Private—law, a subject which has been 
for long one of special study on the Continent of Europe, and has now 
come to occupy a prominent position in the jurisprudence of Britain and 
America as well. Its treatment has been undertaken by distinguished 
jurists of various countries, whose works have marked successive stages 
in the development of its principles. The labours of the statutists, who 
sought to solve its difficulties by classifying all laws as personal or real, 
admitting to the one, and denying to the other, operation beyond the 
territory for which they were enacted, did ultimately little more than 
demonstrate the confusion of the conflict. They are summed up in Story’s 
well-known book, and superseded by the philosophical treatise of Savigny, 
who pointed out that every dispute involved a legal relation constituted 
according to a particular system of municipal law, and that a conflict 
between these systems should be solved by selecting the one to which the 
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legal relation in question in its nature belonged, under which it arose, or 
in which it had its seat. Savigny accordingly directs the lawyer to find 
out the seat of the legal relation, and then to apply the law of that place. 
But, as Bar next pointed out, almost every legal relation, at least almost 
every one about which difficulty arises, may be said to have more than one 
seat, so that Savigny’s principle frequently fails in practice. Further, the 
very idea of a legal relation depends for its existence upon some system of 
positive law, and therefore presupposes a knowledge of that system. In 
order, therefore, to avoid a vicious circle of reasoning, one must start the 
enquiry from simpler ideas. According to Bar, the governing principle of 
the selection of law is the “nature of the subject,” which he explains to 
mean the necessities of peaceful intercourse among the nations; and the 
materials upon which that selection is to be exercised, are the actual situa- 
tion of the person or thing in a particular territory, coupled with the relation 
of the person, expressed either in nationality or domicile, to some territory. 
The place of the process (/ex fori) is the only other element which Bar 
thinks requires to be kept in view, and with these, according to him, 
a solution of every problem can be arrived at. The ingenuity and learning 
with which he himself works out these problems have placed him at the 
head of the jurists who follow Savigny, usually said to belong to the 
German school. On the other hand, inspired by that national enthusiasm 
which culminated in the unification of Italy, the jurists of that country, 
with Mancini at their head, have sought, in the idea of nationality, a 
principle for solving the conflicts of laws,—returning so far, but with a 
difference, to the old ideas of the statutists. Nationality is elevated by 
them into a principle of universal application. A man bears his nation- 
ality and its legal consequences with him wherever he goes. It is his 
personal statute, entitled to recognition by foreign countries unless such 
recognition would conflict with their laws of ‘public order and utility.” 
These latter form the real statutes where operation is limited to the territory 
of their origin. These ideas, however, have not as yet obtained much 
currency in Britain or America, and recent writers in both these countries, 
for the most part, follow Savigny and Bar. 

Professor Dicey, however, deals with the subject in a manner totally 
different from both the continental schools, and inaugurates a new departure 
in its treatment. He starts from the idea expounded by Professor Holland, 
that private international law is necessary and primarily a branch of the 
positive municipal law of each country. It is administered by the native 
tribunals, and these must, in the first place, follow native law. But in the 
cases which fall within the scope of private international law, the native 
law exercises a peculiar function. The hypothesis being that some foreign 
law is properly applicable to the decision of the case, the function of the 
native law is first of all to ascertain that it is competent to deal with the 
case, and then to furnish a principle of selection of that foreign law which 
should be applied. The whole subject thus falls naturally into two great 
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divisions, — Forum, or jurisdiction ; and Lea, or choice of law—which accord- 
ingly form respectively the second and third of the three books into which 
his work is divided. The first book deals with preliminary matters, under 
which he includes domicile, nationality, and the interpretation of terms. The 
whole is preceded by an introductory chapter forming as the author explains 
an integral part of the work and dealing successively with the nature of the 
subject, the proper method of treatment, and the general principles under- 
lying “the rules or maxims which collectively make up this branch of law.” 
The words last quoted give the key to Professor Dicey’s method, which is 
that already adopted by him in his well-known work on domicile. He 
reduces the whole subject of the conflict of laws to 180 rules, being general 
statements of the law and practice of England, each of which is followed by 
an explanatory comment and by a series, of illustrations drawn from 
English decisions. He refers to no foreign decisions, and but little to foreign 
writers, contenting himself with concise statements of what has already been 
decided by the English Courts, with occasional and guarded opinions as to 
what would probably be held by them in certain cases. Such a method is 
of course only possible in a jurisprudence like the English, which is so 
largely judge-made, and in regard to a branch of it which has been developed 
exclusively by judicial decision during a comparatively recent period. It 
possesses the merits of enabling the author to state the actual law with pre- 
cision, and of relieving him, as he himself confesses, of the necessity of 
“ justifying the maintenance of one rule rather than another as soon as it is 
ascertained to be part of the law of England.” His object being to explain 
the law of England, the sources upon which he relies are—First, Acts of 
Parliament ; second, authoritative decisions and precedents ; and only when 
these fail, and as a last resort, does he appeal to “‘ such general principles as 
may be elicited from the judgments of foreign Courts, the opinions of 
distinguished jurists, and rules prevalent in other countries.” And indeed 
the author’s statement can hardly be controverted that the only sound 
method for an English lawyer who attempts to write on private international 
law as part of the law of England is to follow judicial example and look 
exclusively to the sources of information recognised by the Courts. Such a 
conception of its scope and object renders apparent the utility to an English 
lawyer of a treatise which contains a concise and systematic statement of 
the law based upon citation and examination of the thousand most recent 
decisions of English judges. 

Professor Dicey defines “foreign” as “not English.” He therefore, of 
course, ignores Scots law, and only mentions those Scottish decisions which 
have been affirmed and reversed by the House of Lords. The book will be 
less directly useful to Scots lawyers on this account. But a statement of 
English law is obviously of the utmost value to them also, especially in a 
department of jurisprudence of which the principles at least are common to 
both countries. And now that private international law forms the subject 
of independent study in our leading Universities, Dicey’s Digest will be a 
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most valuable aid to its systematic treatment. The value of the work is 
enhanced by notes of American decisions, and by an Appendix containing 
an examination of various debated questions—the most interesting and 
valuable of which is an elaborate discussion of the limits of taxation in 
respect of death duties and duties of income-tax. Space precludes anything 
more than the foregoing short description of Professor Dicey’s work, but it 
is not too much to say that its publication marks an epoch in the develop- 
ment of the department of jurisprudence which he still prefers to call—and 
that quite logically from his point of view—the conflict of laws. 
G. W. Burner. 


The Provinces of the Written and Unwritten Law. By James C. 
Carter, LL.D.: being an Address to the Virginia State Bar Association. 


Dr. Carter, an eminent American lawyer, is bitterly against Codification, 
as generally understood. Oddly enough he regards Public Law, including 
Constitutional and Criminal Law, as the proper sphere for a Code. 
Procedure, he thinks (contrary to the often expressed opinion of Sheriff 
Mackay), should not be codified by the legislature, but should be left by 
the legislature to be regulated by the rules of Court. As to Private Law, 
Dr. Carter will not hear of a Code. His proposition is, ‘“‘that human 
transactions, especially private transactions, can be governed only by the 
principles of justice ; that these have an absolute existence and cannot be 
made by human enactment; that they are wrapped up with the trans- 
actions which they regulate, and are discovered by subjecting these 
transactions to examination; that law is consequently a science depend- 
ing upon the observation of facts, and not a contrivance to be established 
by legislation, that being a method directly antagonistic of science.” There 
is no doubt that this view is practically held by a great many lawyers, both 
in this country and in the United States; but the sounder and more 
enlightened view was that recently expressed in the valuable lectures 
delivered by Sheriff Mackay and Professor Henry Goudy. These learned 
gentlemen pronounced for codification, if not of all the law, if not of 
Scottish law alone (for which Mr. Mackay exhibits a divergent tendency), 
at least for what Mr. Goudy clearly calls a Code of Mercantile Law. As 
for the codification of Constitutional Law, this country has managed for 
some centuries to exist without a written constitution ; and its codification 
hardly appears to the British citizen a pressing necessity, especially if 
leading statesmen are about to take the machine to pieces. It is not, at 
least, the department to which we should first turn as the most easy and 
appropriate for codification. No doubt, there is a good deal of organisation 
and regulation, principally of local authorities, by statute; but nobody 
would dream of finding in any one or more British Statutes a complete 
statement of substantive British Constitutional Law. It is apparently the 
same with regard to the very simple law of crimes in Scotland. Compara- 
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tively little of it is statutory; and although antiquated forms of procedure 
have been properly revised, and the law of Bail has been properly entrusted 
to the discretion of judges, in this part of the world a common law as to 
crimes is found to work efficiently and satisfactorily. In these tranquil 
times we hear little or nothing about seditious or blasphemous libel, or 
conspiracy, and it is only in the matter of arbitrary punishment that the 
discretion of the judges is sometimes impeached. As Hume observes :— 
“Our Supreme Court have an inherent power as such competently to 
punish (with the exception of life and limb) every act which is obviously 
of a criminal nature, though it be such as in time past has never been 
the subject of prosecution.” The controversy as to the limits of that 
discretion in criminalibus is, however, as old as the hills. But after 
this assumed, universal need for codification in public law (suggested no 
doubt by American example), is disposed of by the contrary example of an 
unwritten public law, at least equally reliable and successful, there remains 
the question whether the difference between these American and home 
authorities for and against codifying the law of mercantile contracts, is more 
than verbal. Our own eager reformers, with the company of merchants to 
back them, talk with one exception persistently of a mercantile code. 
Do they really mean a code in the sense of the Code de Commerce, 
or in the sense in which the code is usually understood among 
European lawyers? Such a code rigidly supersedes, excludes, and 
abolishes the common law. It affects to give the rule for all 
possible cases in the future. If any new and previously unheard of case 
comes up for judgment, a code proper would tell the judge that he cannot 
decide, or that he must decide according to the nearest analogy he can find 
in the statute, or finally, according to his own personal notion of what is 
just and right. This is the kind of code of the absolute Benthamite 
continental type which Dr. Carter protests against with much force. It 
seeks to bring everything actual or possible in the law of mercantile con- 
tracts to a statutory form, and to leave to the Courts, as to the French 
lawyers is left, merely the task of interpreting the local statute or code. 
But this is not what our professors and sheriffs really mean, though with 
one exception they plead for a code as if there were no difference between 
a code properly so called, and a declaratory or digesting statute. Nobody 
here really wants more than a statement in statutory and authoritative form 
of the results at which the common law of contract has arrived up to the 
present time. The common law existed before the statutory digest, exists 
in it and around it, where not displaced expressly, and will exist after it, 
leaving the statute merely as a declaratory text. Dr. Carter’s view is that 
this work could be as well done by private treatises. ‘It is said, we do at 
least know a great deal about the law, and that it must be possible that this 
knowledge should be arranged in a concise and systematic form so as to be 
made more accessible to professional men, and especially to those who can- 
not command the aid of extensive libraries, and also to the people generally, 
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so far as they may seek to learn it. If this were all that what is called 
codification attempted, no one could reasonably say or do anything except 
to encourage it.” But with deference to Dr. Carter, a statutory declaration 
or legislative treatise, if he will call it so, can do more than this. It can 
settle, as has been proved by the Bills of Exchange Act, doubtful points on 
which a private writer can only express a hesitatory opinion or no opinion 
at all. It can also, as in the case of England and Scotland, produce the 
great benefit of giving a whole kingdom one and the same rule or principle, 
instead of allowing two conflicting rules or principles to cause practical 
difficulties. And as by its very nature it does not affect to be final and 
exhaustive, but leaves the common law free as before, except where altered 
in express terms, there is room for customary, or if he will, scientific 
growth of the law, exactly as before. 
R. Vary CAMPBELL. 


Green's Encyclopedia of the Law of Scotland. Edited by Jonny 
CuisHoLtm, M.A., LL.B., Advocate, and of the Middle Temple, 
Barrister-at-Law. Edinburgh: Wititiam Green & Sons, 1896. 
Vol. II. Bankruptcy to Cheques, 


This volume must be pronounced on the whole to maintain the high 
reputation of Vol. I. In such a work it is not possible to attain perfect 
symmetry, and therefore we do not complain that thirty-four pages should 
be devoted to Cautionary Obligations, and only twenty-two to Bankruptey— 
both articles being excellent, although the former contains numerous repeti- 
tions. Again, it is impossible to avoid a few typographical blunders ; and 
thus in the interesting and valuable series of papers on Bearer Bonds, Blank 
Bonds, and Blank Transfers (which display a hereditary acuteness and 
caution) we find the Act 1696, c. 25, appearing as the Act 1695 (top of 
p. 144), and the Act 1696, c. 5, appearing as the Act 1696, c. 25 (p. 149). 
The leading Conveyancing articles have been placed in the safe hands of 
Mr. John Burns, W.S., while Bills and Cheques have a competent exponent 
in Mr. Allan M‘Neill, solicitor, Bank of Scotland. Among minor articles 
those on Broker and Bonus strike one as very successful examples of 
condensation without any loss of clearness. It would be absurd at this 
stage to discuss the accuracy of the statements of law in the book. Here 
and there, there is perhaps a tendency not sufficiently to distinguish between 
English and Scots law, but this is often inevitable where doctrines of law 
have been entirely developed by English decisions, and are treated fully 
only in English treatises. In the article on Charitable Trusts, for example, 
the English cases (such as in re Lord Stratheden and Campbell [1894], 
3 Ch. 265) on the meaning of the word “ charitable ” are cited, and though 
there is no express statement to that effect, the reader is left to infer that 
these apply to Scotland, and accordingly that a trust for behoof of a corps 
of Volunteers would in Scotland be considered a charitable trust. So also 
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in the same article it is stated (p. 395) that “where owing to change of 
circumstances the principal object of a truster’s charity has failed, the Court, 
as a Court of Equity, will select another object ;” and we are informed that 
the subject will be further treated of under Cy-prés. But is this Scots law 4 
Is the doctrine of Cy-prés part of Scots law? In sanctioning schemes for 
the reorganisation of charities, which have got out of working order, the 
Court have, no doubt, in some recent cases gone very far, and have almost 
touched on the province of the provisional order, or statutory scheme under 
the Educational Endowments Act. But they have always distinguished 
between the machinery, which they have altered, and the testator’s object, 
which they have not power to alter. 





The Law of Compensation. By J. H. Batrour Browne, Q.C., and 
Cuartes E. Auuan, of the Inner Temple, Barrister-at-Law. London: 
Saw & Sons ; Burrerworty & Company, 1896. 


Many branches of the law may excite more public interest, but few are 
of greater public importance than that known in England as the Law of 
Compensation. The name is not a good one, especially in Scotland, where 
the word compensation has a fixed legal meaning nearly equivalent to set- 
off in the English law. It is not good, because it very loosely describes the 
subject to which it is applied. That subject is the series of statutes which 
regulate the acquisition of heritable property (if need be, compulsorily) for 
public purposes. The law of compensation, in its English sense, certainly 
deals to some extent with the question of the amount payable to dis- 
possessed persons by those who acquire land for public purposes ; but there 
is no branch of the whole subject which contains less law than that 
concerning the payment or compensation to be made in such cases. 
Certain general principles upon which compensation will be given 
have, no doubt, been evolved; but the law of compensation, in its 
English sense, has far more to do with the machinery for acquiring 
land by public bodies than with what they shall pay for it. This law 
has taken its place in the field of jurisprudence practically within the 
last half century. No doubt, towards the end of last century, and in the 
beginning of this, a considerable number of enterprises were undertaken 
which involved the expropriation of property. But it was not till 1845, 
when railway construction on a large scale had set in, that the desir- 
ability of a uniform code to regulate the acquisition of lands for public 
purposes was recognised. The Lands Clauses Acts of that year were the 
result, and they have remained ever since, with practically no alteration, as 
the law fixing the procedure to be adopted in such cases, But, with very few 
and special exceptions there existed in 1845, and for long after, no statutes 
giving public bodies a general power of compulsory acquisition of heritage 
without the necessity of a special application to Parliament. Of recent 
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years, however, Parliament has shown a wise inclination towards conferring 
such powers on public bodies for specific objects. The Acts which Parlia- 
ment have passed for this purpose, and the Acts of 1845, together with a 
few others relating in one way or another to the expropriation of land, form 
together the basis of the Law of Compensation, as that term is used in 
England. It is obvious that, upon the provision of efficient and economical 
machinery for enabling public bodies, whether railway companies or munici- 
palities, to acquire land for public purposes, must largely depend the price at 
which the public will obtain the benefits desired. It is said that Prussia 
has constructed its railway system for what it has cost British companies to 
get their Parliamentary powers to construct. The result must be that the 
travelling public pay more with us for the advantages of railways. And so 
also, if our laws of compensation are not simple and economical, this must 
be felt by the public at large in one form or another. 

English lawyers have been fortunate in getting good books written on 
compensation by two of their brethren who have been engaged more than 
any others in compensation cases. A few years ago, Mr. Cripps, Q.C., pub- 
lished a treatise on the subject, which deals in a masterly way with its 
general principles. Now Mr. Balfour Browne, Q.C., aided by Mr. Charles 
E. Allan, has produced a work of a most comprehensive and detailed charac- 
ter. This book, beginning with the Lands Clauses Act of 1845, contains a 
collection of the statutes, or parts of statutes, applicable to the acquisition 
of land for public purposes by bodies authorised to purchase. Every sec- 
tion of every Act is annotated, wherever it has given rise to a decision or to 
a doubt. There can be no hesitation in saying that the work is thorough 
and exhaustive, and it must henceforth be the inseparable companion of all 
those having to do with the compulsory purchase of land. In the Appendix 
are to be found several matters of great interest. Lord Shand’s learned and 
valuable note to his findings in the arbitration between the North British 
Railway and the City of Edinburgh, as to the taking of a part of Princes 
Street Gardens, is given in full. That judgment was an important expres- 
sion of opinion by an eminent judge on the limits of the doctrine of 
reinstatement. The Appendix also contains a copy of the Report of the 
Lords’ Committee on the much-discussed question of betterment, and also 
certain betterment clauses which were passed in a Manchester Corporation 
Act in 1894. In spite of the finding of the Lords’ Committee that “The 
principle of betterment . . . is not in itself unjust,” its equity is difficult to 
discover. Town improvements are not undertaken solely for the benefit of 
the districts sought to be improved. They are undertaken because the 
whole community believes them desirable. In many cases, it may be the 
wish of the inhabitants of the district to remain unimproved. Yet the 
principle of betterment is that the whole community having decided to im- 
prove a district, presumably for the community’s advantage, the inhabitants 
of the district shall be denied the natural advantages ensuing from the 
improvement. Rates in our country are levied in a very sensible way, on 
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the lettable value of property—that is, on its value in the open market. 
This being so, the same mode of enquiring whether an improvement had 
“bettered ” certain property would be by finding out if its lettable value had 
risen. If it had, the rates on it would rise also; if it had not, no one could 
justly say that the property was “bettered.” The judiciously abstract 
pronouncement of the Lords’ Committee on the principle was followed in 
their report by a number of suggestions as to provisions to be inserted in 
private Acts relating to betterment. These provisions are such, that pro- 
bably few municipalities will think it desirable to adopt them. The clauses 
of the Manchester Act are cumbrous in an effort to be just, and probably the 
Manchester people will find it less expensive not to enforce them. Better- 
ment is a device of a mean kind to enable A to do himself good at B’s 
expense. (a) 

One of the most interesting matters in the appendix is a print of the 
judgments of Grove and Stephens J.J. in an application to set aside an 
award in an arbitration between the Corporation of Manchester and the 
Countess Ossalinsky. The judgments which are not elsewhere reported are 
interesting on two grounds. The question raised was whether an arbiter, 
in fixing the value of land to be taken for a reservoir, was entitled to con- 
sider as a fact, giving the land a higher value, its suitability for reservoir 
purposes. The two learned judges gave strong opinions in favour of the 
view that an arbiter is entitled to consider special adaptability as an element 
of increased value of land. The same point came before the Court of 
Session in the recent attempts to set aside the awards of learned arbiters in 
the West of Scotland. In Lanarkshire and Dumbartonshire Railway 
Company v. Main, 22 Rett. 912, it appeared from the evidence given 
by the arbiter himself that he had allowed something for the profit to be 
derived in the future from the erection of glass-houses for the shelter of 
fruit trees which were not actually erected at the date of notice to take, but 
for the erection of which the tenant had been bona fide preparing the ground 
for some years. It was held that such allowance was not ultra vires. In 
the Manchester case Justice Grove also gave a summary of the grounds on 
which Courts will upset arbiters’ awards. This matter has been frequently 
canvassed in the Scottish Courts of recent years, and the rules regarding it 
have been made tolerably clear. The limitation in the Act of Regulations 
of 1695 of the grounds of reduction of decrees-arbitral to bribery, corrup- 
tion, and falsehood, on the part of the arbiters, has undergone construc- 
tion in two different directions. First, it has been laid down that this 
limitation does not apply to a case where an arbiter has either gone 
beyond, or not exhausted, his jurisdiction; and second, it has also been 
laid down that the limitation does not apply where the arbiter con- 
travened any express condition of the submission, or has misconducted 
himself, in the course of the reference, as by refusing to hear evidence 
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from one of the parties. ‘‘ Constructive corruption” as a ground of reduc- 
tion (which really arose from a misunderstanding of the language of Lord 
Thurlow in an old case) under the Act of Regulations was for ever put 
aside by the judgments of Lords Watson and Bramwell in the case of 
Adams v. Great North of Scotland Railway Company, 18 R. (H. of L.) 1. 
Henceforth, any person seeking to reduce an award on the ground of the 
corruption, bribery, or falsehood of an arbiter must be prepared to prove one 
or other of the three as a fact, and the Court will not infer any of them 
merely from the fact that the award does not seem reasonable. Indeed, 
though an award may seem erroneous to a Court, it will not be disturbed, if 
competently and honestly given, Holmes Oil Company v. Pumpherston Oil 
Company, 18 R, (H. of L.) 52. The English rules on the matter are very 
similar to our own. 

Altogether, Messrs. Balfour Browne’s and Allan’s work, with its exhaus- 
tive text, its valuable appendix and complete index, is a model of what a 
law book should be, and its success may be predicted with certainty. 


F. T. Cooper. 


Cardinal Rules of Legal Interpretation. Collected and arranged by 


Epwarp Beat, B.A., Barrister-at-Law. London: Stevens & Sons, 
1896. 

This book is an attempt to collect and present in brief compass the 
principal rules of construction applicable to legal documents. It is, 
apparently, the first which deals with all classes of such documents in a 
single volume. It embraces Statutes, Contracts, Deeds, Wills, Mercantile 
Documents, and Miscellaneous Instruments. An interesting chapter is one 
entitled ‘Case Law,” which deals with the varying degrees of authority 
attaching to different series of reported cases, and with the extent to which 
the decisions of one Court are supposed to govern those of another. Mr. 
Beal’s method is to arrange in groups, under appropriate headings, statutory 
provisions regarding legal interpretation, and passages from judicial opinions 
in which rules of construction are set forth. Each group is prefaced with a 
brief statement of the rule laid down in the quotations which follow. In 
a book written on this unpretentious system, there is almost no scope for 
independent writing. The work of collection and arrangement, however, 
has been done with care and industry, and Mr. Beal’s prefatory statements 
of the rules are accurate and concise. The book certainly exhibits some 
want of proportion, and in particular the section on Contracts is distinctly 
insufficient, even considering the narrow limits within which the work has 
been confined. Some omissions were, of course, inevitable, but a place 
might have been found for the important subject of the effect of Usage in 
explaining, or adding to, written contracts, and for the statement of the 
principle given by Parke, B., in Hutton v. Warren (1836), 1 M. and W. 
475. Again, no reference, except of the most indirect kind, is made to a 
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rule so fundamental as that which, in the construction of contracts the terms 
of which are clear as they stand, excludes previous “communings” between 
the parties from the consideration of the Court. Lord Hatherley’s state- 
ment of the rule on this point in the well-known Scottish Appeal of Jnglis 
v. Buttery (1878), 3 Ap. Cas, 552, should certainly have been inserted. In 
the section on Statutes, Mr. Beal, while he omits altogether the strong 
presumption against restricting or ousting the jurisdiction of the Superior 
Courts, quotes no less than twelve passages to show that the enacting part 
of an Act of Parliament cannot, if it is clear, be controlled by the preamble. 
This repetition, which appears in several parts of the book, is surely need- 
less. Simple references, without quotation, would in many cases have been 
quite sufficient. If he had contented himself with this, Mr. Beal might, 
without enlarging his volume, have usefully employed the space thus saved, 
in example and illustration where the practical application of an abstract 
rule is not quite apparent. Notwithstanding these defects, the book has 
much to recommend it. It does not aim at displacing the more exhaustive 
treatises on the construction of particular classes of documents—such as the 
excellent Maxwell on the Interpretation of Statutes—and, of course, it will 
not do so. But as a short compendium of “the cardinal rules,” it will 


probably be found useful. 
Francis M. ANDERSON. 


Handbook of Sheriff Court Practice, Civil and Criminal. By W. J. 
Lewis, B.L., §.S.C. Edinburgh: Bett & Braprurts, 1896. 


This book, which is the second edition of the author’s “Synopsis of 
Sheriff Court Practice,” is double the size of its predecessor, and the addi- 
tions made to it have, it is safe to say, doubled its utility. The increase in 
bulk in the new volume is mainly due to the copious references to authority 
with which Mr. Lewis has now fortified his statements of the law. These 
references are apposite and accurate, and are well brought down to date. 
Mr. Lewis, however, has not followed the convenient practice of furnishing 
the book with an index of cases cited, and this omission detracts consider- 
ably from its value as a work of reference. On the other hand, he has 
somewhat unnecessarily printed in eatenso the Sheriff Courts Act 1876, 
which, along with the other statutes regulating procedure, is readily acces- 
sible otherwise to every practising lawyer. The book contains a convenient 
vidimus of the normal procedure in various departments of Sheriff Court 
process, and some useful styles, and in its new form will be appreciated both 


by the practitioner and the student of law. 
J. J. Cook. 
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REVIEWS OF BOOKS, 








English Constitutional History, from the Teutonic Conquest to the 

Present Time. By Tuomas Pirr Taswett-Lanemeap, B.C.L. Oxon., 
late Professor of Constitutional Law and History, University College, 
London. Fifth Edition. By Puizie Asuworts, of the Inner Temple, 
Barrister-at-Law. 


Mr. Ashworth has improved upon Mr. Carmichael’s edition. The book 
is smaller in bulk, but is in reality more up to date in the citation of 
authorities, Mr. Ashworth is an enthusiastic disciple of Gneist, and he has 
introduced a large number of quotations from his master’s “ History of the 
English Constitution,” which are none the less apposite and interesting 
because they represent a theory of the development of the Constitution 
different from Mr. Taswell-Langmead’s. Some of the new authorities 
referred to are Hannis-Taylor on the “ Origin and Growth of the English 
Constitution ” (a clever American Book) ; Hearn’s “ The Aryan Household ;” 
Waitz, “ Deutsche Verfassungs Geschichte ;” Cross’s ‘“ Gild-Merchant ;” 
Pike’s “Constitutional History of the House of Lords ;” Gneist, “ Adel 
und Ritterschaft in England ;” Gardiner’s “Constitutional Documents of 
the Puritan Revolution ;” Aschrott, “Das Englishe Armewesen ;” Mak- 
ower, “Die Verfassung der Kirche in England;” Prothero, “Select 
Statutes and other Constitutional Documents illustrative of the Reigns 
of Elizabeth and James I. ;” Glasson, “ Histoire du Droit des Institutions 
Politiques de l’Angleterre ;” Fuchs, “ Die Handelspolitik Englands.” It 
will thus be seen that Mr. Ashworth’s learning is of an adequate kind ; but 
we are not favourably impressed with his original note on recent political 
events (pp. 639-44). 










































Le Gouvernement Local de l’Angleterre. Par Maurice VavTHIER, 
Avocat a le Cour d’Appel, Professeur 4 l'Université de Bruxelles. 
Paris : ArtHuR Rousseau, 1895. 





This is a clear and accurate account of English Local Government in its 
latest form after the passing of the County and Parish Council Acts. 
M. Vauthier does not make many reflections ; he abstains altogether from 
prophecy ; he contents himself with describing what exists. He does not 
follow the great treatises of Boutmy, Glasson, and de Franqueville, but 
limits himself to what a Frenchman would call “ institutions provinciales | 
et communales.” He points out how much these have changed since 
Gneist wrote his works on self-government and administrative law in {| 
England. M. Vauthier has read much in the current political literature of 1 
our country; but he must not believe that Mr. Stead, of the Review 
of Reviews, is ‘un célébre publiciste.” 

















416 THE JURIDICAL REVIEW. 


The Liquor Tax Law: being Chapter 112, Laws of New York, 1896. 
Another Experiment in Licensing Laws. 


There are four kinds of licenses. 1. Hotel and saloon, or as we should 
say, public-house. 2. Licenses for sale of liquors to be consumed off the 
premises. 3. Druggists’ licenses for sale upon medical prescription ; and 
4, Licenses for the locomotive sale of liquors in railway carriages, steam- 
boats, or other vessels. Apparently any one (not within certain and proper 
exceptions) can get a license upon application and paying the statutory 
tax, which is fixed at tolerably high rates, especially for licenses of the first- 
class. Hotels and saloons must not be within two hundred yards of any 
church or schoolhouse. No liquor can be sold to or for any person under 
eighteen, or to intoxicated persons, or habitual drunkards, or any person 
against whom written notice is given by a parent, guardian, husband, wife, 
or child, or by a magistrate or overseer of the poor. Forfeiture and fines 
follow breach; and civil damages may be recovered, arising from the 
intoxication of any person forbidden to be supplied. Nobody but a hotel- 
keeper can sell liquor on Sunday, or before five o’clock a.m. on Monday, 
and he, only to the guests in his hotel, with their meals or in their own 
rooms, but not in the bar-room. Since the Act, then, it is hardly needless 
to say, there has been a great multiplication of statutory hotels in New 
York, in order to secure the Sunday trade, and also a surprising increase 
in mouldy sandwiches, or such other things as may amount, in American 
eyes, to statutory “meals” on Sundays. The meals need not be square 
meals in order to justify drinking along with them. 


R. V. C. 








Wotes on Decided Cases. 


eH 


Breach of Trust and ‘‘ Omission ’—Carruthers v. Carruthers’ Trustees, 
22 Rett. 775 and 33 Sc. L.R. 809.—Many questions of the personal 
liability of trustees are extremely difficult and circumstantial, and some- 
times delicate points are raised under the clause of immunity; but the 
decision of the Second Division in this case always appeared to us clearly 
wrong on general principle, and it is satisfactory to find it unanimously 
reversed by the House of Lords. The case was one in which trustees, 
acting under a power to that effect in the settlement, handed over the 
administration to one of their number as a paid factor and law agent ; but 
during a period of years they failed to perform the condition on which alone 
that power was to be exercised—viz., a yearly audit of the factorial accounts. 
The Second Division absolved the trustees, on the ground apparently that 
their conduct was merely an ‘‘ omission,” to which the statutory protection 
applied, and that the loss of the funds had not been completely proved to 
have been due to the want of audit. Lord Rutherfurd Clark dissented on 
the grounds that the trustees were guilty of gross neglect at common law in 
not supervising their factor, as well as of the specific duty imposed by the 
trust-deed ; and also because, where such neglect occurred, it was for 
trustees to show that the loss actually incurred was not attributable to 
their neglect. On both points the dissenting opinion has been upheld by 
the House of Lords. As Lord Herschell says: ‘‘ They are not entitled to 
insist on the Court speculating as to whether it is not possible that even if 
the trustees had done their duty, the loss would equally have resulted.” 
On the other point Lord Watson says: “I am not prepared to hold that an 
active course of administration, which cannot be justified or defended either 
on the ground of its being consistent with the common law, or on the 
ground of its being consistent with the provisions of the trust-deed, can be 
regarded as a mere omission.” Assuming that the word omission in the 
Trusts Act 1861 applies to a positive breach of trust, and not merely to 
failures in the unwritten rules of prudence and experience (and there seems 
to be no reason why it should not apply to neglects of unessential directions 
in the trust-deed), yet it is abundantly established by authority that the 
usual immunity does not apply to such omissions as amount to cu/pa Jata. 
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Here the neglect was of a cardinal direction in the trust-deed, and it con- 
sisted of such surrender of control and failure to supervise as would have 
amounted to culpa lata without any trust-direction at all. Tears are fre- 
quently shed over trustees who become personally liable ; but this case is 
one rather for rejoicing, if trustees are to be left with any duties to perform. 
What is melancholy is that the pursuer should have to go to the House of 
Lords to get £104, 2s, 7d. 


Competency of Reservation to bring another Action—Highland 
Railway Company v. Great North of Scotland Railway Company, 
33 Sc. L.R. 812.—This was an action for implement of an award, and the 
only defence stated was one upon the construction of the award. This 
defence was negatived, but the defender asked that in the decree against 
him a reservation should be inserted of his right to sue a reduction of the 
award on grounds not stated in the present action. The House of Lords 
refused to do so, on the obvious ground that, if such a right of reduction 
could exist after the decree made, it would not depend on the reservation ; 
while, if excluded by the law, it could not be created by the reservation. 
It is to be regretted that Lord Shand, while concurring in the refusal to 
make a reservation in the decree, indicated his sympathy with the argument 
that any decree for implement was limited to the case of the award being 
regarded as effectual and operative, and that the pursuers were entitled to 
raise an action of reduction. Surely this is contrary to the doctrine of 
“ competent and omitted ” as generally understood. It is true his Lordship 
goes on to refer to a reduction “on grounds which could not have been 
maintained in defence to the present action, but which could only be urged 
and receive effect in an action at their instance. In such an action an 
entirely different question from that of the interpretation of the agreement 
and award would arise for decision.” What does this mean? No doubt, a 
defender is not foreclosed by a decree in foro from any defence which it 
was not competent for him to state. But what ground of reduction would 
it be incompetent to state in defence to an action for implement? Surely 
the strongest and best defence to an action for implement is that the award 
is not binding, and that the defender proposes to reduce it. Every action 
for implement would be sisted on the statement that the defender was about 
to reduce it on intelligible averments. Indeed, averments relevant to infer 
reduction have been entertained by way of exception and without a counter 
action. If the grounds of reduction are known, why should the defender 
not state them at once? Lord Stair was of a different mind on this subject. 
He says (iv. 52, 53), “it were worthy of a statute that whosoever raises reduc- 
tion of any right should not be heard on any reasons that were then 
competent and omitted.” In Stair’s opinion, the case of reduction was one 
so peculiarly proper for binding the parties by the first decree that he would 
have extended to pursuers the doctrine of “competent and omitted.” 
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Without going this length it may be suggested that (apart, of course, 
from the distinct case of res noviter) a defender should be bound to indicate 
his challenge by reduction in the first action brought upon the instrument, 
otherwise there might be an indefinite waste of litigious proceedings. 


Breach of Trust — Contribution between Trustees— Chillingworth 
v. Chambers [1896], 1 Ch. 685.—Breaches of trust are so common, and 
often so excusable, that the question of the trustee’s relief now makes a 
large chapter of decided law, and in the last session of Parliament the 
relieving power of the Court received a large and quite indefinite extension 
(supra, p. 387). It has, of course, long been settled that a beneficiary 
cannot make a trustee liable for losses occasioned to him by a breach of 
trust which that beneficiary has authorised or consented to. It has further 
been settled that in such a case a trustee, made personally liable to other 
interests in the trusts, or to outside parties, is entitled to be recouped out 
of the interest of the consenting or authorising beneficiary. It is also 
settled that in the ordinary case, where two trustees are in pari delicto, and 
therefore jointly and severally liable, the one who has made good the loss 
to the trust is entitled to contribution from the other. A recent illustra- 
tion of that rule is Bahin v. Hughes, 31 Ch. D. 390. As Lindley LJ. 
says, in the case under notice: “These rules are based on obvious good 
sense ; for if I request a person to deal with my property in a certain way, 
and loss ensues, I cannot justly throw that loss on him, whatever our 
liabilities may be to other people, as between him and me the loss clearly 
ought to fall on me.” The point in Chillingworth’s case was that the 
authorising beneficiary was also a trustee, or rather, that the trustee claim- 
ing contribution had become a beneficiary (through assignation from his 
wife) after some of the breaches of trust were committed; but others 
followed, and he confirmed the earlier breaches. It appears to have been 
previously decided in Zvans v. Bayon, 37 Ch. D. 329, that the usual rule 
applies to a person who becomes a trustee after his concurrence in the 
breach of trust. The plaintiff, Chillingworth, had repaid to the trust-estate 
out of his own share the whole loss occasioned by the breach of trust, and 
he then claimed contribution from his co-trustee. There was thus a conflict 
of rights ; the co-trustee was entitled to indemnity from the beneficiary out 
of the share, and so far as that share extended ; the beneficiary, gua trustee, 
was entitled to contribution. The Court of Appeal decided that as Chilling- 
worth’s share exceeded half the loss (the amount of the contribution claim), 
he was not entitled to recover anything; but they, at the same time, said 
that the trustee’s right of contribution was not destroyed by the fact that he 
was a beneficiary liable in indemnity, guoad his share; and, accordingly, 
that contribution might have been enforced had the share been less than 
one-half the loss. We have never been quite clear about the justice of the 
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erring trustee’s indemnity against the consenting beneficiary ; but assuming 
it to be well founded, this decision was necessary to its protection. An 
interesting discussion took place on the meaning of Turner’s L.J. classical 
judgment in Raby v. Ridehalgh, 7 D. M. 19,104, which has recently been 
analysed in this Review (supra, p. 105). The plaintiff argued that the 
trustee’s indemnity was limited, not by the amount of the plaintiff's bene- 
ficial interest in the trust-estate, but by the benefit derived by the plaintiff 
from the breach of trust. But this view was rejected. No doubt, 
Turner L.J. held that the beneficiaries were not personally liable, and it 
was only necessary to deal in that case for purposes of relief with the 
money actually received by the beneficiaries, but the whole of their interest 
was charged with the liability for the complete indemnity of the trustee. 


Confusion.—Dealing with the case of purchase of heritable securities, 
affecting an estate, the learned editor of Bell’s Principles points out (sec. 580) 
that there is some difficulty in extracting a precise formula from the cases, 
but he lays down two propositions :—(1.) That where one becomes full and 
absolute creditor and debtor in the same debt without relief, confusion 
operates at once and irrevocably, unless by taking an assignation of the 
debt or security, he keeps it up as a separate right. (2.) That, while one 
who advances money to pay prior charges upon an estate, is entitled to 
have an assignation of these securities which will be preferable to subse- 
quent securities existing at the date of the assignation, yet an absolute 
owner paying up prior securities cannot set them up for his own benefit 
against subsequent incumbrances. It would rather appear that the original 
statement by Prof. Bell, that ‘‘ wherever the creditor has an interest to 
keep up the debt, it is suspended and not extinguished,” is a safer statement 
of the law. This doctrine has been a good deal considered in three recent 
English cases, the first of which is Adams v. Angell, 5 Ch. D. 634, where 
Jessell M.R. explains that, where a tenant for life pays off a charge, the 
presumption is he intended to keep it alive, because that is manifestly for 
his benefit. On the other hand, where an owner in fee, or in tail, pays off 
a charge, the presumption is the other way; but in either case the person 
who pays can by express declaration keep the charge alive, or destroy it. 
When nothing is said, equity destroys the charge, unless there is a reason 
for keeping it alive ; but, even where the purchaser is owner, the existence 
of another incumbrance is a sufficient reason for not destroying it. The 
purchaser of an estate may either take an assignation of the charges he pays 
off to himself or a trustee, or the purchase deed may declare that the charges 
are to be treated as existing to secure the purchaser against mesne incum- 
brances. Apparently, however, it was thought for some time on the 
authority of Toulmin v. Steeve, 3 Mer. 210, that a purchaser must show an 
intention to keep the charge alive in order to prevent its merging. Probably, 
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no difference was made by the decision of the House of Lords in Z'horne v. 
Caun [1895], A.C. 11, where Lord Macnaghten said: “ Nothing is better 
settled than this that when the owner of an estate pays charges on the 
estate, which he is not personally liable to pay, the question whether these 
charges are to be considered as extinguished, or as kept alive for his benefit, 
is simply a question of intention. You may find the intention in the deed, 
or you may find it in the circumstances attending the transaction ; or you 
may presume an intention from considering whether it is for his benefit that 
the charge should be kept on foot.” Finally, in Liquidation Purchase 
Estates Co. v. Willoughby [1896], 1 Ch. 726, Lindley J.J. referring to 
Adams v. Angell, says: ‘It is perhaps now safe to go a little further and to 
say that where a purchaser of a property pays off a charge upon it, without 
showing an intention to keep it alive, still, if its continuance as an existing 
charge is beneficial to him, it will be treated in equity as subsisting, unless 
an intention to the contrary can be inferred from the terms of the purchase 
deed or from other legitimate evidence. We do not, however, think that 
the opportunity of making a very doubtful claim against third parties is 
such a benefit as is meant in the enunciation of this doctrine. But, further, 
we take it to be clear that, if an intention to keep alive a charge on property 
is inconsistent with the real intention of the parties to the deed by which 
the purchaser of the property takes an assignment of it, that charge cannot 
be treated as still subsisting simply because the purchaser afterwards finds 
out that it would have been better for him to have kept the charge alive.” 
These rules, which are founded on common sense, would no doubt in the 
general case be followed in Scotland, where the subject has not recently 
been considered. In Mackenzie v. Gordon, M‘L. and Rob. 117, affirming 
16 Sh. 311, Lord Cottenham said that the main proposition as regards an 
owner taking assignation to heritable debt was not settled in the law of 
Scotland. Lord M‘Laren (Wills and Succession, ii. 836) thinks that the 
English rules, proceeding mainly on intention, could not be applied in 
Scotland in questions affecting heritable title, but the opinion may be 
respectfully doubted. In Murray v. Parlane’s Tr., 18 Rett. 287, there 
was a difference among the judges as to whether the principle of confusion 
might be applied to the purchase and assignation of irredeemable ground 
annuals. We entirely accept the view of Lord Rutherfurd Clark, that the 
operation of the principle is not excluded in such a case, and that the 
question is truly one of intention. 


Sale—Rejection— Roberts v. Yule, 1896, 33 S.L.R. 667.—Section 
13 of the Sale of Goods Act 1893 provides that where there is a sale by 
description, there is an implied condition that the goods shall correspond 
with the description. For the sellers to say of the res vendita that it is “a 
great bargain at this price” does not constitute a sale by description ; the 
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immemorial freedom of language of sellers would suffer a too cruel and 
sudden restriction. He is as much entitled to say “it is a bargain” as the 
buyer is to say “it is nought.” But to say of an engine that it is “in 
excellent order,” when it will not work until an expenditure equal to a fifth 
of the price has been laid out upon it, is another matter, and the buyer may 
reject the engine so described, if he does so timeously. It was argued for 
the seller that the price was so low that the buyer should have known he 
was not getting a first-rate article. To support such a contention, there 
would need to be a very striking disparity between the price paid and the 
market rate for an average article of the kind. If A bought from B a horse 
for thirty shillings, it would be putting too great a tax upon judicial 
credulity for him to say he relied on B’s assurance that the horse was a fine 
hunter. But where anything like a substantial price has been paid, it 
would be out of the question to sustain any such contention. No doubt 
an engine may break down for want of a screw which can be put in for 
sixpence. In such a case, the defect would not be material, in the sense 
of giving the buyer his right of rejection. 


Club—Common Property—Alienation of Club Property—J/urray v. 
Johnstone, 1896, 33 S.L.R. 714.—It is somewhat singular that this appears 
to be the first case in which the rights and liabilities of the members of a 
club have been judicially considered in Scotland. In spite of Lord Young’s 
dissent, the position that the property of the club belongs in common to all 
the members for the time being, seems unassailable. If so, neither the 
committee, nor the majority of the members at a general meeting, have 
power to alienate gratuitously any asset of the club against the wish of a 
minority, or even of an individual member. A club is not a partnership, 
inasmuch as it does not exist to make profit ; and, apart from special provi- 
sions in the rules, the committee, or the majority, are not the agents of the 
members as a body, except to perform such acts of administration as are 
reasonably incidental to the purpose for which the club exists. It ought to 
be better known than it is, that a member of a club is not liable for debts 
incurred by the committee, unless he has given his individual assent to the 
transaction out of which they arise. The clearest exposition of the law on 
this branch is the judgment of Lord St. Leonards in Jn re St. James’s 
Club, 2 De G. M. and G. 383. 


Dominus Litis—Fraser v. Malloch, 1896, 23 R. 619.—The learned and 
lucid opinion of Lord Kyllachy in this case is the fullest exposition of 
dominus litis in the books, and should do something to clear up the law on 
the subject. It has even been thought worthy of a place in the authorised 
reports—a rare distinction for an Outer House judgment. It is not enough 
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that a third party instigates or finances the action, or would be the chief 
gainer by its success. It must often happen that a creditor of the party 
stands to win more than the party himself. Lord Kyllachy’s test appears 
the sound one—that, on a fair view of the facts, the Court must be satisfied 
that the nominal party to the cause was acting not as a principal, but as 
agent for an undisclosed principal. In some cases, as where a creditor under 
a trust is allowed by the trustees to sue in their name, the position is simple 
enough. In others, it may involve an enquiry into a more complicated set 
of facts. The fact that a law-agent, who is a creditor of the party, conducts 
the cause as a speculation, does not in itself go very far to show that he is 
the dominus litis. 


“All Parties not Called "— Highgate d: Company v. Burgh of Paisley, 
1896, 33 S.L.R. 722.—The pursuers of an action cannot be compelled to 
call other parties, merely on the ground that there appears prima facie to 
be a stronger claim against these than against the defenders, whom they 
have chosen to call. The plea will not be sustained unless there is danger 
of prejudice being caused, either to the defenders called, or to parties 
interested but not called. In Highgate the claim was against feuars on the 
ground of damage by subsidence. The defenders averred that the sub- 
sidence was caused by the fault of their mineral tenants, and pleaded that 
these must be called. The plea was rejected on what seem the safe grounds, 
that the defenders would not be deprived of a right of relief, if they had 
any, and further, that the mineral tenants could not suffer by the pronounc- 
ing of a judgment which would not be res judicata against them. In 
addition to these grounds, it seems inequitable that a pursuer should not be 
entitled to insist in an action based on contract, unless at the same time he 
tables a case against other defenders, whose liability, if any, is ex delicto. 


Company—Gratuity to Servant—Glenmorangie Distillery Company, 
33 Sc. L.R. 781.—Although the observations of Lord Deas in Clouston’s 
case, 4 M‘Ph. 207, were all in favour of such a result, it does not seem to 
have been actually laid down on the Scottish Bench prior to the Glenmor- 
angie case that it is lawful for a company to pay gratuities to servants. 
The Lord President says: ‘It was also in the power of the company to give 
a gratuity to any of their officials, and that either for services rendered or 
to be rendered. This is a delicate matter, but one which honest men need 
not shrink from proposing, so it be done in a distinct and intelligible way, 
and with full notice to all concerned.” In that case, shares were given to 
an agent who had been and still was mainly instrumental in developing the 
business of the company. Sir George Jessel had previously held that 
profits might lawfully be spent in gratuities to factory hands (Price’s Patent 
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Candle Company, 45 L.J. (Ch.) 437), and Mr. Justice North, in the gase of 
the Bank of Australia, 40 Ch. Div. 170, refused to interdict the payment 
of a half-yearly pension for five years for the benefit of the family of a 
deceased officer. This was going beyond the notorious custom to give 
pensions to officers of trading companies as a recognition of services ren- 
dered, and his Lordship was influenced by evidence from bankers that it was 
not unusual to grant gratuities to widows and families of servants, and that 
not to do so would weaken the efficiency of the staff, and therefore injure 
the interests of the shareholders. The classical statement of the reasons of 
the law on this subject is contained in Bowen’s L.J. opinion in Hutton v. 
West Cork Railway Company, 23 Ch. D. 654, in the course of which, after 
pointing out that business would stop if directors were entitled to pay only 
what they were bound to pay, he says: “The directors of a railway com- 
pany might send down all the porters at a railway station to have tea in the 
country at the expense of the company. Why should they not? It is for 
them to judge, provided it is a matter reasonably incidental to the carrying 
on the business of the company ; and a company which always treated its 
employés with Draconian severity, and never allowed them a single inch 
more than the strict letter of the bond, would soon find itself deserted. 
The law does not say there are to be no cakes and ale, but there are to be 
no cakes and ale except such as are required for the benefit of the company.” 
It is to be feared that the law is more liberal than the practice. In the 
cases of Clouston and Hutton payments were held to be unlawful because 
business had stopped, and the method of distributing the assets had been 
defined. Power is occasionally taken in the articles of association to grant 
pensions and allowances, and it is now very common to admit employés to 
a share of profits, and to establish provident and pension funds. 
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